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Toronto, Ontario 


Tuesday, April 18,196/7 


---On commencing at 10:00 a.m. 


MR. POLLOCK: Before we,.turn to 
an examination of.the United States, 1 wonder if 
your organization has anything to say about the 
suggestion that the time when a company 
employs strike breakers. 

MOR bia ys Wellss@8.8 practical 
matter, I suggest that it is without foundation. 

A great many strikes that we are concerned with 
are, you see, you have the situation, for example, 
where you have a factory with multi-unions, one 
of these unions strikes and attempts to persuade 
others, or dissuade them to cross the picket line. 
This is particularly important in affecting 
delivery, receipt of merchandise or parts and 

may ultimately result in keeping goods out of 

the plant. 

You have the further situation 
where the factory are hourly rated and are not 
on strike but on account of their colleagues who are 
on strike try to dissuade employees from crossing 
and picket line, who again have no interest 


tin the strike but on account of union 
loyalties feel it is their duty to persuade 


others. 
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HR POOLOCK? I suppose they 
have some obligations to the trade union. 
MR .~ HICKS Yes, I’can cite 
in that connection, the Toronto Civic Workers! 
strike where the inside people, as I Pecaunl, 


negotiated and completed a contract and the 


outside people rejected the offer and sought 
to prohibit the inside people from honouring 
their agreement and going to work. 

We have had the situation, 
ironical as it is, where the factory people 
have restrained the office people who make 
up the payroll from getting into the office 
thus depriving themselves of the issuance 
of thelr regular pay cheques. We have even 
had to negotiate the opportunity for them 
to cross the picket line in order to make 
out the pay and have the cheques issued. 

THE COMMISSIONER: Well, that 
is so absurd that I am astonished you have 
not taken steps to prevent that, not only 
by Injunction, but by calling on’ the~police 
LrOorcey, 

MR. HICKS Wells sire normeaLly 
an injunction application has been made. dg 
terms of the police, we have dealt with that 
to some extent in our submission and, quite 
frankly, we find here a great ad-mixture of 


sentiment, of attitude, of interest and 


responsibility. 
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THE COMMISSIONER: I notice in 
one of the American statutes they recite that 
fact, the absence of sufficient police force 
to handle a situation of that sort. 

MR. HICKS: There,is,.asa.mie- 
conception on the part of a great many of the 
police forces as to their so-called neutrality 
position. Even where they are prevailed upon 
and even through the Crown Attorney, sir, we 
find a reluctance to accept the responsibility 
and police the picket line. So that, 
in,answersto.your question, Mr..Pollock, 
you have a multitude of situations 
where that proposition really is untenable: 
it.isenot supported in fact. I would say 
that the majority involve that class of 
situation. 

Iycan think ofsalivkinds «of 
cases. Mr. Clawson had one, Page-Hersey. I 
can think of several of the auto companies 
where their dies are located in a struck 
plant.s.Now, it.1s absolutely vital to 
their production that those dies be released 
from that employer and put into use elsewhere 
unless they are to lay off literally thousands 
of their employees. They work to very close 
tolerances in their production schedule and 
very close shipment and delivery tolerances. 

MR. POLLOCK: Wherewas the 


strike in that certain case? 
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MRi HICKS. If*I°ean”- recite one -~ 


Page-Hersey, for example, Ontario Malleable, 


Dominion Diecasting in Wallaceburg, where 


there were dies which were absolutely vital 


to the continuing production of parts essential 


to, in one case, the automobile industry and 


in Mr. Clawson"s case = he can speak to this. 


wine PORLOCK: Were these 


products that were made by the plant and then 


sent somewhere else or were these part of the 


functioning or the operation of that particular 


plant that was on strike, that you sought 


to*have transported some other place so that 


vou could continue the operation of the struck 


plant? 


MR. HiLChos If I may speak; 


I am going to ask Mr. Stewart to speak to one 


and Mr. Clawson the other. In my experience 


it involved the use of a die and the diecasting 


operation, fabricating in part or in total of 


a part to be placed into a finished product 


in another plant, the plant on strike being 


a supplier, and the ultimate fabricating 


plant requiring that part to finieh 1s 


production. 


MR. POLLOCK: And the 
that was on strike sought to continue 


production in another plant? 


MRyThLURSs Quite, by 


the die. Here we have even run into 


plant 
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seeking 
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MR. CLAWSON: I think you have 
misunderstood the question. Mr. Pollock stated 
that the plant that was on strike was attempting 
to continue its production in another plant. 
That was not the case. 

MR. BPLOKS: T,am sorryssthat 
was not the case. The contract between A and 


B; A, the purchaser and B, the manufacturer 


ofethespart, thesdie:ds.owned»by-A,uthe)purchaser, 


beiangeused byrB-in-theyproduction of theypart. 
B. is on strike. A says "We have to have our 
dies ALG dsyour die; -wesownpdtygewe-pald-for 
ti,iisds. ours ,wyOe only haverit,fersuse in 
producings this part, we.wouddslike, tomhave- iv 
and make it available to another manufacturer 
to supply us with the parts". 

THE COMMISSIONER: They, weren't 
allowed tortake iteout ef the plant? 

MRe» HICKS: No, sirs,and we 
have» even-hadsthe.sheriffs)decline, or vefuse 
on a replevin order to assert their authority 
to have the die, or whatever it is, released. 
Now, Mr. Stewart, you have had other experiences 
or does that represent it? 

MR. STEWART: That iswthe case. 

MR. CLAWSON: Mr. Commissioner 
and Mr. Pollock, the two situations that we 
have personally been involved in in the past 
year, in one case it was a legal strike. 


There were three situations: a) we had a lot 
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of empty cars in the plant on which we were 
paying demurrage, we wanted to take them out, 
we couddn' ts 

MR. POLLOCK: Railroad cars? 

MR. CLAWSON: Railroad cars. 

NR. HICKS? They were empty? 

MR. CLAWSON: They were 
empty. b) We had, I think, 40 or 50 loaded 
cars waiting to get into the plant which had 
not got in before the strike started. We 
wanted to get them in and get them unloaded 
to avoid paying demurrage charges on those. 
Incidentally, we were not attempting to operate. 
c) We had another situation such as Mr. Hicks 
described where a quantity of material had 
been manufactured for a customer before the 
strike broke out. This was urgently required 
byehim. ifehne’aidn't get-it ,whis owltoperations 
were going to be shut down and, in turn, the 
automotive industry would have shut down. 
We wanted to get that out. 

MR. POLLOCK: Is this the 
same situation? 

MR. CLAWSON: All the same 
situation. 

MR. POLLOCK: Was it Page-Hersey? 

MR. CLAWSON: Yes. We finally 
did obtain an injunction and we were able to do 
all three things. But without an injunction 


we would not be able to do it beaause it 
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happened that in that community the police 
did not enforce the rights of the company 
to permit access. 

MRS ahi: But they 
suggested you get an injunction? 

MR. CLAWSON: That Peyictent., 
They said "Get an injunction". 


MR. POLLOCK: In those 


circumstances, there would not be any objection, 
Lisuppose’, asdinethe «case of Norris=LaGuaerdia 
where they say as part of obtaining this 

Gelre Prsy oul Thavewio sseabvisih Unati tihe mow 

pO kicine weutnordid 4s sme fus 4 4on ares unab Tei Co 
provide adequate protection. 

MR S STEWART : I would object 
very much to that because this places the 
company, then, in a legal issue with the 
public authorities! and it may well besthat 
the company might show the court that it has 
made an attempt to have the normal law 


enforcement agencies exercise their power 


but to go dneand to prove thet they are unable 


and unwilling to do so, would completely 


take away the remedy. First of all, it would 
make a very unfortunate forum to vet depat & wie 
matter, the police versus the employer in 
this case. That Neer ithe efiirst: reasons. 

The second reason, in the 
United States where they have this provision), 


Norris-LaGuardia, they have found that it is 
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absolutely impossible --- 

THE COMMISSIONER: Why? 

MR. STEWART: Because the 
ecourtsvare loath »to.find that the police 
have been unwilling -to discharge their duties. 

THE COMMISSIONER: But you 
have made a. request. .You can show that. 

MR. STEWART: It may be our 
courts would interpret the language more 
Liberally towards the plaintier than, they 
Dave. nN vUhesUnL ted States , bul we uare faced 
with the situation, «sir; pebhat in the United 
SsLatves »with this typeof language, it in 
effect has. stopped the injunctions from 
oe issued. There are reasons cited in 
our submission. lated an ertvicle appearing 
in 1966 University of Pennsylvania Law Review. 

THE COMMISSIONER: Ves. dahave 
1teright heres 

MR. STEWART: We didn't 
reproduce the reasons, but in that article - 
itis. an excellent article by a practitioner. 

THE COMMISSIONER: Was that 
1966 or 1964? 

MR. STEWART: There are two; 
the one I am referring to now is a 1966 
Pennsylvania Law Review and in that. areieLe 
the author sets out several reasons why the 
Norris-LaGuardia has been a complete blockade 


to obtain an injunction for, they think the wrong 
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reasons and one of those is this provision that 
he sets out, based on his experience, why it 
has been impossible to prove that the police 
are Unavle to enforce the law. 

MR POLLOCK Without getting 
Mivo whe question of proot, ‘there would not 
ce Very much Gifiiculuy un tire situation —1 
was just explaining this morning, that if you 
request the police to come to your assistance 
and they vefuse to come ‘to your assistance, 
tiiere is NOU much Quarre. Wuell CMau, 

MR. STEWART: Lt is rot that 
easy. The police don't say "We won't". and 
turn their ‘backs’. 

MR. HICKS: Thier aso e 
problem. 

MR. STEWART: Pies OL sald, 

I can't recall exactly the facts in the Welland 
situation, but as Trecall, the police were 
there one day and said "Well, we don't have 
enough men, we will be back another day with 
more men. We just can't get them out of the 
air". I think that is what happened there. 

Now you couldn't go to a court 
and say "They are unable or unwilling". In 
fact, they have shown that they will make 
another try and the next day, of course, you 
attend and there aren't enough police this 
time to do it again. In other words, how 


long must you wait? In the Oshawa situation, 
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there was a strike at the Ontario Malleable 
last summer that you both. may be aware of. 
In this case, also, the company was not 
attempting to operate in any way except one 
of its customers was anxious to get out dies 
again, in order to give it to another manufacturer 
and where, the Oshawa police tried extnemely thard, 
whey rreal ly edid; to ‘get vaetruck in to get 
out the material. They just simply were 
not able tow: Now, dim that case, I think we 
could have shown that they had tried and they 
justi weren't: iable sto. But the courts tsay 
it is: never beyond the police to control 
thessituetioms itveis gust rthe «question wf 
manpower. 

THE COMMISSIONER: Thas 23 
something the American statute expressly 
contemplates - the inability to have access 
by the police. When it is admitted by the 
Congress, surely a court could take notice 
Ot ches 

MRny uRCK Sr It is an awful 
indictment of the other enforcement agencies. 

THE COMMISSIONER: i 2k 
not so much the language of the statute as 
the manner in which it is dealt with in the 
courts. 

MR. STEWART: I am glad you 


said that, sir, rather than Niet: 


MR. POLLOCK: You were thinking 
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ab theweh. 

MR. STEWART; I agree. 

THE COMMISSIONER: There is no 
doubt at all, it depends upon interpretation 
and to accept an arbitrary assumption that 
you can't charge the police with failure to 
protvecty ar right, of. that: sort, — weld ,.Jd) don't 
seeemnuch justification for din 

MR. STEWART: With respect, 
Sir, this articher dots mealnvery well wich 
why dt has been difficult. and dam not sure 
thet themart hele. brings this out, but the 
other enforcement aspect of it is that it 
does bring the employer into conflict with 
the public authoritieswandidamithe jurtsdievion 
ine whd-ch hesdis: living. 

THE COMMISSIONER: That is 
Crue. 

MR. STEWART: That is not a 
happy type of thing. 

THE COMMISSIONER: Il agree 
with that and especially in a small community, 
the policemen and the workers are one, they 
are all intimate neighbours. There is no 
doubt there is difficulty, I agree. Adiga lL. 
am suggesting is that all of these things 
stem from the picket line, really. 

MR. STEWART: And the larger 
the picket line or the mob, the greater the 
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THE COMMISSIONER: That is 
the conception one has. One is surrounded 
Oy 2 COrrl aor. 

MR. STEWART? tt is°a little 
more meanipulavive tnarn a mob is,*but it 
is bealay Now a pPrckel Line, it 1S" a 
bunch Or fellows Folne*into concert ‘and 
holding hands vogether and nov Tetrving 
anyone in. 

THE COMMISSIONER: ir Chey 
Meo m0U ally CUSlness Unere av all pcre WOuld be 
easy to deal with. 

MR. STEWART: If they had no 
business being there 

THE COMMISSIONER: if vaey 
nad no business bélng there at all, then the 
difficulty of the police would ve removed. 
It is because they are there with a certain 
qualified right that causes most of the 


difficulty. 


MR, HECKS: There is a certain 


_mystique about this picket line situation and 


this is the thing that really bothers us. Our 
concern is that when there is, in fact, a 
physical line, representative bodies from the 
trade union, individuals, whether or not it 

is there, if the message goes out and we know 
how these messages can be gotten out, 

directly or indirectly, surreptitiously, 


subtley, formally and informally, our concern is 
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that the mystique of the force, the attitude 
associated with a strike, will still mean that 
there. dis.a restraint. 

THE COMMISSIONER: That is 
sound reasoning because it is supported 
today ma a limited privilege. If you abolish 
that limited privilege, there will be nothing 
to support it and that is what is causing 
most..of your trouble. 

ME... HICKS * Mr. Clawson has 
another example he wishes to mention. 

MR. POLLOCK: Before we get 
to Mr. Clawson, I would ask you how does an 
injunction help you in thosecircumstances if 
you are dealing with some mystique, some 
philosophy, some intangible? 

MR. HICKS: In terms of what 
we have been discussing? 

MR. POLLOCK: Lr. berms wot 
getting people in to take the die out. 

MRe HICKS: Well, normally, 
even there you encounter some difficulty. 

MR. POLLOCK: You can't get 
an injunction and call up the Teamsters to 
go in and pick upya die? 

MR. HICKS: No, we cannot. 

THE COMMISSIONER: You get 
an injunction to restrain any interference. 

MR. HICKS: That is right. 


MR. POLLOCK: Well, if you don't 
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1 have any picket line there initially, then 

2 you don't need an injunction to get rid of 

3 the picket line but if you have got this 

4 mysterious thing and people say, "Well, there 

5 is a plant strike there, don't go in and 

6 don't do these things" well, then you can't 

7 enjoin that. 

8 MR. HICKS: Let us take, say, 

9 a community of 5000 or 6000 or 7000 population, 
10 the Town of Wallaceburg, or Ingersoll, or 

11 Simcoe, a town of’ that. sizes There is 

12 one dominant industry in the town and there 

13 may be three or four or half a’ dozen others. 

14 The predominant industry is struck. Now, there 
15 is no picket line but the message is out, "Don't 
16 have anything to do with that employer, 

17 nothing at all". Now, what enforcement agency 
18 seeavaitable to the employer? You can't get 
19 an injunction against this mystique I am 

20 talking about. 

71 THE COMMISSIONER: They respect 
99 the injunction, don't they? 

23 MRSVY HICKS: But who do you 

24 enjoin? 

25 THE COMMISSIONER: Once you 

26 get an injunction they respect it. 

27 MR.- HICKSS But where’ there 

28 is not a picket line by law, let us say the 

29 physical picket line is eliminated by law oo 
30 there is still restraint exercised in one fashion 
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of another, as simply as it may be. 

THE COMMISSIONER: Well, you 
have never tested it. 

MReehi leks It has been 
tested by an injunction. What practical 
remedy is there available? We can't reach 
the problem. 

MR. POLLOCK: What right do 
you have to a remedy? 

MR « MELDLGK Sr The ttect vis. that 
they have said "We will have nothing to do 
withethat plant". 

ME., POLLOCK ; What is wrong 
with that? 


Mit. TRACKS: We ware ebiack Hao 


I suggest, the union has the right to, in effect, 


indefinitely arbitrarily close down an 
operation. 

MEG POLLOCK: If people listen 
to them and support their view that this 


plantecight iInct itoibe dealt with, 1 think 


they have achieved, probably, an ideal tok 


trade union solidarity. 

MR. HICKS: Big eehene is 
behind this ideal, a measure of intimidation 
in my proposition. Whatever form it may 
take, there is still a measure of intimidation 
in that if you do this and so you are going 
to get into trouble. Here is something 


we can't possibly reach. This is not just a 
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reasoned attitude again, or reasoned conclusion. 
There is the involvement of a motion by us and 
on the part of the recipient concerned as to 
his welfare and the welfare of his family. 

As I say, where there is this intimidation 
factor, how do we remedy it? 

THE COMMISSIONER: You could 
get an injunction much more easily with a 
denial, not only of any kind of loitering 
around the plant, much more easily ,*you-would 
not have to prove anything except their 
presence. 

MR. RICKS? That 16 right, sir, 
but once they are™dispersed,~tnen wevcan't 
reach them. Once they are dispersed, there 
is no one we can pin the injunction on. 

THE COMMISSIONER: Well, ar 
there is no one there you don't need an 
In uUncvion. 

MR. POLLOCK: They say they 
do need an injunction. 

MR. Mens. We couldn't even 
foentvity them, sir. This ie our proplem. 

We couldn't identify the culprits, if you will. 

THE COMMISSIONER: They 
respect an injunction. After an injunction 
this thing more or less disappears, doesn't it? 

MR. HICKS: Noy eive ae 
Dominion Glass Company of Hamilton, they tore 


the order up in front of the sheriff. 
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THE COMMISSIONER; They may 
have done that but, after all, do you think 
the injunction is an effective instrument? 

MR. HICKS: Normally. But again 
our problem is of what effectiveness is it 
when you don't know whom you are enjoining 
because they are dispersed, they are unknown, they 
are unidentifiable. 

THE COMMISSIONER: if. they 
are dispersed, where is the interference with 
the plant? 

MR.«HICKS$ Through the subtle 
grapevine and the subtle pressures. 

THE COMMISSIONER: Those 
subtle mystiques or influences can't close 
the: gates: 

MReeilCKSs Well, tsimytthey 
have « 

THE COMMISSIONER: By, horee 
of themselves, but when you say they don't 
close the gates you mean physical presence 
is there so there is no mystique about a 
physical presence. 

MR. HICKS: Nog shrpetwe 2 
think it can be translated very simply to 
this dispersal I talk about and dispersion 
of the same kind of restraint, the same kind 
of restraint where there be real concern 
on the part of anyone considering employment 


or having any dealings by way of trucking or 
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what-have-you, with that employer. 

MR. CLAWSON: it: Just. occurred 
to me, while this discussion was going on, 
that if there were such a provision that under 
certain circumstances no picketing would be 
allowed, it seems to me you would probably 
still have to have the injunction to enforce 
that. 

MPa EO LLOCK s I am.sure it would 
be pretty easy for a policeman to arrest 
someone who was picketing when there was 
supposed to be no picketing. 

MR. CLAWSON: What if he 
was a block away, or across the street or what 
iimwhey posted 6 sign or billboard in fronv 
of the gate? Is that picketing? 

Anyway, the thing I wanted to 
mention, sir, is we have another case which 
might shed some light on this. Last summer, 
as you well know, we had a five-day wildcat 
strike. There was not the slightest suspicion 
that the union as such had anything to do with 
i As a matter of fact, they did everything 
humanly possible to stop it and, to bring, Lv 
to an early close. Nevertheless, there was 
a real mob scene there. There were anywhere 
from 1000 to 2000 people milling around the 
plant and this was a very serious matter. 
First of all, even the chief executives of 


the company could not get into the plant, which 
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was serious in itself, none of the salaried 
employees. But what was even more serious 
our coke ovens and our blast furnaces were 
left unattended. If they had been left 
unattended beyond a certain period of time, 
a veryshort period of time, they would have 
been damaged, especially the coke ovens, 
beyond repair. It would have been a $40 
million or $50 million ‘loss and, of “course, 
the employees would not have got back to 
work for another 3 or 4 months. We had to 
get supervisors into the plant to bring 
about an orderly cooling-off of the furnaces. 
We-had to bring them in by boat and by 
helicoprver,. 


Now, what I am saying here is 


that here is a clear case -— we weren't attempting 


to operate - for an injunction. The police 
were totally incapable, not because they 
didn't want to, they were just incapable of 


doing anything. Now, we did not apply for 


-an injunction because the third day after 


some pressure from us upon the police and 

the police commissioner, the Chief of Police 
and the Mayor, they did eventually open 

up the line and with the assistance, I must 
say, of the union officials, the officials 

of the organization. But my point is there, 
that there the police eventually did acu, “it 


they had not acted, it was probably the only 
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Way =- even an injunction might not have been 
Successful here, but it might have been the 
only remedy. 

THE COMMISSIONER: You accept 
that as a remedy but what greater force has 
an injunction than the law? 

MR. CLAWSON: hie isita feittile 
easier. for the police to enforce van ‘Anjunetion. 

THE COMMISSIONER; But why? 

I can't understand why they could enforce 
an injunction rather than enforce the law, 
whichis sche ary. 

MR. CLAWSON: Well, (a) there 
may be an honest difference of opinion amongst 
the police as to just what picketing laws 
are, especially in some of the smaller locations. 
They seem to think the people have - this 
folk lore has grown up that pickets may 
bar access to the plant. 

i 

THE COMMISSIONER: Exactly. 

MR. CLAWSON: But an 
injunction is an extraordinary remedy. 

THE COMMISSIONER: Sio> is 
the law. 

MR. CLAWSON: We have a law 
now against picketing in the criminal code. 

THE COMMISSIONER: Lt ws 
the vagueness of that that causes the uncertainty 


of the police. 


MR. CLAWSON: If you could 
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define it, sir, it might be such an infringement 


on individual liberty, even passers-by, that 
I don't know what results you would get into. 

THE COMMISSIONER: I must say 
our so-called liberties are restrained by 
every law in existence. 

MR. STEWART: Sing 26:48 
not the vagueness of existing laws, because 
we all know it is wrong. My six year old 
daughter knows that it is wrong to hit 
someone. She may not know it is against the 
law, but she knows it is wrong. 

MR. POLLOCK: I wish you 
could tell my son) thatx 

MR. STEWART: We are not 
dealing here with vague and uncomprehendable 
laws. 

THE COMMISSIONER: We have 
listened here to a number of good citizens 
give their ideas of what they thought they 


were entitled to do on a strike line. They 


are in the same class as the policeman and 


their ideas, in some cases, were ridiculous. 
They thought that they could actually elose 
the plant physically. Now, if they do that, 
what are the policemen to do? I don't know. 
They claimed this right. "T don't know, what 
their rights are, I am not a student of the 
criminal law, I don't know just what that. 
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MR. STEWART: I agree with 
everything you have said, sir, but I suggest - 
and I hope this is what our brief tries to 
Say - that the changes necessary here are not 
changes in the substantive law but in the 
administration of it through better education 
of the police forces and this lies initially 
with the Attorney General's Department, with 
the Ontario Police Commission down the hall 
here, with the Crown Attorneys in each county 
town. Therein lies the answer. There Ws 
no need for a change in substantive laws, it 
is just to have them enforced now. 

THE COMMISSIONER: That is 
a legitimate opinion but I must say, at the 
moment, I don't think you are showing 
considerations that justify that. All you say 
is’ "Send the’ individuals, send the police, 
everybody concerned, to school to learn what 
their rights are. Then appeal to their 
reason to obey them", and to restrict them as 
the law restricts them. That has been going 
on for some generations now and you really 
haven't advanced very far. 

MR. STEWART: Excuse me, 

Mr. Commissioner, I don't accept that. “i 

think in areas where the police have enforced 
the law, it is demonstrable that, im factep there 
4s no difficulty, that where the police have 


set about to enforce the law, that is it, there 
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is no need to get an injunction. In our brief 
we set out the examples in Chicago and New 

York which, I would eile. as urban centres 
would have as much law enforcement difficulties 
as any place on the North American continent. 
They have found no difficulty in strike situations. 
I think the situation in Metropolitan Toronto 
has been similar because here the police are 
ready to endorce the law. 

THE COMMISSIONER: You are not 
opposed, really, to the elimination of the 
picket line. It doesn't make any difference 
to.you. What you are opposed to is the 
counter balancing limitation in another sense? 

MR. STEWART: Ould neo gun. yes. 

THE COMMISSIONER: That is 
what you are objecting to, not the elimination 
of the picket line. 

MR. STEWART: Yes. 

MR. POLLOCK: In the situation 
that you opened with, Mr. Hicks, the problem 
of other units not crossing the picket line, 

did you ever negotiate contracts - I know that 
some exist, but is there a policy behind this 
in which contracts are negotiated including 

a term that gives permission or gives the 
option to the employee bound by the collective 
agreement that he can, if he chooses, respect 


the picket line? 


MR. HICKS: Yes... It.is, jst 
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a matter of competency, There are certain 
unions - take the Teamsters who I believe have 
it in some of their contracts, although it 
doesn't appear in all of them. 

MR. POLLOCK; There "are very, 
very few agreements that have that provision. 

MR. HICKS: I would guarantee 
that less than 1 per cent have it. 

MR. POLLOCK: The employer 
would not have much of a leg to stand on with 
this in the agreement. 

MRS CHECKS That is «certainly 
Push’ 5 

MR. POLLOCK: It is implied then 
that once you sign the agreement people are 
crooks if there is votethat prowils lonrein Sie 

MRK SH CRS: That would be our 
pesistittion’ 

MR. POLLOCK: The steelworkers 
included that imetheim agreement and they felt 
obligated to cross the picket lines. 

MER, HICKS® Thetis: Aehs.. 

MRia PODLOCKs That was the 
case with the railwaymen at Algoma. 

MR. HICKS: Well, it was the 
WritchkVayers:. The question arises, however, 
Mr. Pollock, whether the public interest 
should not, in a case like that, have taken 
precedence over the private provisions of an 


agreement when it came to crossing a picket 
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line which had in fact been comtemplated by 
the Taft-Hartley Act. 

MR. POLLOCK: What was the 
public interest in that? 

MR. CLAWSON: Access tora 
plant. 

MR. HICKS: Take a case where 
the whole community is on strike. Most of the 
workers in that community are dependent upon 
thatveforrtheir (Tivebkunoed, 

MR. POLLOCK: You ought not to 
negotiate that into a contract, I guess. 

Mit. ELICKIR: Quite absolutely. 
Piehinkabt sis tcontraryrtoesthe spirit handrintent 
of legislation and the public interest. 

MR. CLAWSON: And very often 
imMcRsinoet ‘negotiated into the contract cit 1s 
Considered accontract mis«a result of seoercion. 
All contracts are not negotiated freely and 
voluntarily. Sometimes there is just no 
chonce., 

MR. HICKS: iobadak Tyhbies 
in the face of the whole purpose of the 
statute which was designed to give stability. 
It is totally inconsistent with the original 
intent of the statute. 

MR. POLLOCK: It depends on 
through whose eyes you happen to rkook’vat: ithe 


public interest, I suppose. 


THE COMMISSIONER: It may not 
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1 go against the public interest at all. The question 
D Le tne 

in fact/ remedy. You evidently have a great 
3 respect ror the injidnetion 
4 MEY POLLOCK? Unless you have 
5 any remarks that you want to make on the 
6 conclding part of part 5, that is the police 
7 enforcement, that you have not made already, 
8 we will move on. 
9 MR. HICKS: No, before we 
10 leave part 5, if I may - were you finished 
11 with part 5? 
12 MR. POLLOCK; Yes. 
13 MR. HICKS: As you know, we 
14 have made a strong submission as to having 
15 specific legislatipn outlining secondary 
16 Doyeotrs, and=lSthought Pt would be of 
17 interest to the Commission, perhaps you saw 
18 fein this *worning’s papery “Mrs -Clawson 
19 happened “to “cateh it*>y 1 didn't “in ™my -quick 
20 review of the paper this morning. This is a 
21 report dealing with a decision of the U.S. 
22 Supreme Court upholding a secondary boycott 
23 in respect of prefabricated goods, and 
24 that is despite what was presumed to be a 
25 specific prohibition under their legislation 
26 concerning secondary boycotts. 
27 MR. POLLOCK: Is there an 
28 exception with relation to the preservation of 
29 jobs? I think there is something mysterious 


30 there. I don't understand their legislation. 
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MR«.HICKS: This yis «right . 
We sare using this <.o.illustrate-the point 
we also seek to make in our submission. There 
must be a very precise, unequivocal statement 
of the law to avoid this kind of thing 
happening,and-it,is for that purpose that.— 
again Mr. Clawson has another case along that line. 

THE COMMISSIONER: What do 
you consider this to mean? 

ME. HICKS: Apparently in that 
Casey aS ir, they haye found «that they can 
boycott prefabricated goods. 

THE COMMISSIONER: They wontt 
work? 

MR vp HiCKS.: They won't work 
Wiha tas As ua wmatter ef fact, 10 4s .oecuning 
now,in this.country that .if.prefabricated.goods 
come in they refuse to handle it unless (a) 
they break it down and, (b) reassemble it. 

They just place an embargo on it, that is 
all, even though it is broken down. 

MR. POLLOCK: A lot of that 
depends on the contract on which they are 
operating on the job site. In some cases 
the employer will negotiatea contract Withie I 
think you point out, pipefitters in this case. 
I don't know the facts of that case but they 
will negotiate a contract 
with a union or a site saying "You 


have jurisdiction over all this type of work 
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running from a 2 inch pipe to a 10 inch pipe". 
And then, in the face of that contract, a 
contractor goes out and gets somebody else 
to put something together that involves this 
type of pipe and makes an agreement with him 
CO cone in and install 4% on the job an the 
face of a contract with these pipefitter, 
these other people, saying that they have 
Boew Ale LsGccuLom vo @o thas, 

MR. HICKS; I don't know 
whether the contracts are that specific 
Or LNeUtr precise. ane ones I have’ seen 
are not. 

MR. POLLOCK: The problem 
is they are net specinic and precise.” tney 
are very general. I think if you negotiate 
a general contract, you take the consequences, 
unfortunately. 

MR, CLAWSON: i could shed 
some light on this, sim. “That is ohne of 


the reasons we think we should have 


a specific prohibition of secondary boycott 


even though a small contractor or sub-contractor 


renegotiates something differently with 


his union, because you gentlemen have heard 


2° lot of briefs from the contractors! associations 


and you know the sort of things that go on 


so far as boycotts are concerned and 


jurisdicational problems. We, as manufacturers, 


have a very important stake in this also, although 
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we don't negotiate the agreements with the 
construction union, because a lot of these 
JObS @re very crucial, most of the major jobs 
are done in connection with industrial expansion 
and when problems like this arise, a’ delay 
injvhe completion of a production project 
Can be very serious, nov only for the employees 
and the customers but for the economy, at 
large and these are the sort of things that 
happen. 

THE COMMISSIONER: Aren't they 
learning to exercise greater foresight of 
the possibilities they may resort to, say, 
in sub-contracts? 

MR. CLAWSON: You see, many 
of the small contractors, their agreements 
are almost dictated to them by. the national as- 
sociations.., the large contractors and, they 
are automatically covered by them. 

THE COMMISSIONER: The 
general contractor certainly has a standing 
and has an experience that surely would enable 
him to make provisions for matters of that 
sort. 


MR. CLAWSON: What we are saying 


is that many of the contractors have not got 


skilled industrial relations people but can 
foresee some of these things and also I come 
back to the point I mentioned town. EoLiock 


earlier, some of these things creep into 
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agreements as a result of, well almost 
blackmail. They are not voluntarily 
negotiated and then they are in such general 
terms that some little situation comes along 
that is really debatable whether it is 
eovered. For instance, I can give you one 
case recently where there was a provision in 
the agreement between the contractor and the 
construction union, that to the extent possible 
(I think this is the way it went) pipes 
Shall be fabricated, you know, bended and 
welded, on the site. In this situation, some 
very complicated piping assemblies, rather 
Jarge ones teo, had to be. made, the contractor 
even Went GO the Construction union and told 
them, "Look, we haven't got the equipment 
tO @€O Chis of the site, this 18 going to have 
to be done in a plant”. 

MR. POLLOCK: Montreal? 

MR. CLAWSON: No, in Ontaric. 


ANG this was fabricated in a plant, a unionized 


plant, not a non-union plant but an industrial 


unton plant. and the contractors union, of course, 
Was en Ae. ior 5. crarse union. Whe material 
was delivered and the employees and the union 
refused to install it. The suggestion was 
made that they should be allowed to grind off 
the welds and reweld them. 

Now, this was not a case of 


trying to protect their jobs. These fellows 
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in today's labour market, all could get jobs. 
They were not being aeprived of g¢obse...ltwwas 
not made under scab conditions, it was made 
ineaegood. union plant. 

THE COMMISSIONER: It was a 
barrier of competition between workers. 

MR. CLAWSON: Lhe preblem 134 
you might say, well, if they refused to work 
on this it could be considered a strike. ibe 
added hazard nowadays is they might not 
Walk toff ineconcért,=they could: just quit, 
they could get jobs and, therefore, we think 
it is essential that there should be something 
mmigthe lawespecifically, to outlaw 1 am not 
saying that-even if you had such provision it 
would always be successful, but it would at 
least give contractors and the owner, who is 
really the one who suffers, some remedy. 

Mra POLLOCK: They could quit 
wath gsome yiustificavion im the face af that 
contract, 1 suppose: 

MR. CLAWSON: The contract was 
not that specifge, Mes Pollock, 

MR, “POLLOCK § YOUU aeprevly 
heavy onus on the unions to negotiate these 
terms in the contract and you stressed very 
heavily that this is negotiation, you have to 
look at the contract and perhaps, in exchange 
for that type of jurisdictional clause, they 


may have settled for less money or something 
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like that; 

MR. CLAWSON: I believe in 
free, collective bargaining but I think there 
are some questions that are of public policy. 
Even if two parties do contract for something, 
there are some things that public policy 
should not permit. 

THE COMMISSIONER: I would 
Support that, but really, what you are saying - 
and I mention it simply to show you how you 
qualify your position, and legitimately - is 
the cry that you don't want the law to touch 
you. It is more observed in the violation 
than <in the respect for it. You are asking 
one law to step "in, -evern “in 4 déetarl.*or that 
sort: Well, it may be legitimate but when 
other suggestions are made about ‘the intrusion 
of the law, don ti .dismiss it asenrcleewere 
an illegal thing to introduce legal regulation 
ofvany feature of work, that is all I say. 


MR. CCDAWSONT* +1 hope we'tare 


MOD doing that, “sir. 


THE COMMISSIONER: ADS? mean 
is that we become the victims of words and 
shibboleths. 

MR. CLAWSON: Our whole 
attitude throughout “this brief ts we"do not 
think it is desirable to interfere, through 
legislation, in free collective bargaining 


anymore than is absolutely necessary. There 
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may be some argument as to what is absolutely 
necessary. We suggest in our brief secondary 
boycotts is one situation; compulsory membership 
in a union as a condition of employment is 
another area where the rights of citizens 
Should not be allowed to be abrozated by 
private contract. 

MR. POLLOCK: If you are 
going to gore, gore their ox. 

MR. CLAWSON: I don't understand 
the metaphor. 

MRs POLLOCK: If the law is 
going«to come in, let usrrestrict them and 
not us. 

MR. CLAWSON: Restrict who, 
MesoPolloek? 

MR. POLLOCK: The sumlens: 

MR. CLAWSON: How does this 
restrict :them? The untomayhonabhe cwhoke } 
are not demanding compulsory union membership 


as a condition of employment. They are quite 


satisfied with the formula that the Commissioner 


devised a number of years ago, but there are 
still a few unions --- 

MR. POLLOCK: You have not 
read all the briefs: 

MR. CLAWSON: We have had no 
problem and most of the men around this table 
have had no problem with this compulsory union 


membership. The unions are quite satisfied 
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with the so-called Rand Formula. 

THE COMMISSIONER: Don tithink 
for a moment that any criticism implies a 
lack of understanding of your position because 
I think in many cases, it almost amounts to 
anaabsurdityein the nature of the objection 
taken. I meanyRinPsuchcas thie as you say: 
Heresisrassmall matteroif-it doesn't get 
eut jofeuntenhrankss; ifalnicnvis fabuicating 
in that plant, there is no violation of union 
solidarity, that it should be accepted that 
way. Those things to me, are pretty minor. 

I suppose they spring from «the fact that this 
group wants as much work as it can get, is 
that so? I don't know any other conceivable 
reason. 

MR. CLAWSON: You are getting 
into a very difficult area there. Theme is 
stilicargreat deakh ofeantipathy and “competition 
between the old line craft unions and the 
1 eo ag ek In Oneicasemiir chembner mance Uo 
puta noecountering-out vclause sin the agreement. 
If he does that, Ford or General Motors will 
probably be boycotted by the construction 
unions because everything has to be done by 
the competent industrial union, Wiis ahs 
the sort of dilemma we are faced with these 
days. 

MRw POLLOCK : You suggest that 


there ought to be an enlargement of the 
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injunction procedure to permit a trial in 
the interlocutory hearing. What type of 
enlargement of procedure do you contemplate? 

MR. STEWART: We expand on 
this further on in our brief; we have not 
meached: i tiryet. 

Wr POLLOCK? bi Lng anle talon 
procedures were in open court with viva voce 
evidence rather than by affidavit, what 
argument can you make against it? 

THE COMMISSIONER: iidornem think 
there seiany doubieebouts ita thus would 
make the injunction processes more acceptable 
univers alay. 

MR. STEWART: VULecCourse, ewe 
would welcome it because we have nothing to 
hidelinnchise procecdine. ie my mind 1c seens 
to be simply a problem of how to organize 
thet courts So that they could be utilized 
in thato manner. 

THE COMMISSIONER: I was 
wondering on your weekly courts if they ever 
hear viva voce evidence. 

MR. STEWART: Yes, sar - Lt. is 
nothing new but I would have to be fair and 
say that ateis@mot;) the rules TheT diriieuley 
in weekly court is -today is Tuesday, normally 
weekly court is on Wednesday and there are 
usually 25 matters on the list at Osgoode Hall 


with usually one judge to handle them. Some 
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‘ of the other matters are very detailed and 

2 QyErreu1s . For example, acertiorare application. 
3 There is nothing here that can't be solved with 
4 more judges. It is just that simple. 

5 THE COMMISSIONER: TI have not 

6 any doubt in my mind that viva voce evidence 

7 would cure the basis of criticism about matters 
8 of injunction procedures. 

- MRY STEWART? “STS, “PCcHink’ it 

10 would give a much better impression. One 

11 or =the other side ‘aspects of °1t te that “it 

12 might not be necessary for every injunction to 
13 be litigated inthis manner. It appears to 

14 me that perhaps the affidavits or statements 

15 or fact Shoulc~be-stviti utilized, may be-not 

16 in-an* affidavit form but a-statement of fact, 

17 and it may well be that in 90 percent of 

18 injunction applications there would be no 

19 CONULEST. In my experience, that would be 

20 an unfair statistic. Very seldom are they 

21 contested. I have seen reasons given why 

22 that is so, that there is no point in contesting 
23 it. I don't accept that, there is always 

24 a point in contesting things. 
25 MR. POLLOCK: You could solve 
26 the same problem by filing your affidavit and 
27 serving your affidavit and then providing the 

28 affiant, making him subject to cross-examination 
29 at the hearing. 


30 MR. STEWART: Certainly. 
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MR. POLLOCK: In those cases 
where the union is prepared to admit that 
these things occurred, then there would not 
be any quarrel and where there aren't, they 
can call their evidence if they want. 

MR. STEWART: I understand 
that in most of the federal court systems 
in the United States, for example, a procedure 
not unlike this is followed where the affidavits 
are still used and. they are still filed. and the 
counsel for the union and the employer will 
attend judge's chambers and he will determine 
on the affidavits and the statements made by 
counsel, whether a, trdal,.a summany trial of 
the proceedings is necessary and he will set 
a date. Usually it is held within two weeks 
and if the situatdonedey such, they normally 
would, give relietiun. the anperim, So. V.0u 
might say you would have an injunction on 
affidavit evidence for a period of a week 
or ten days, something like that. 

MR... POLLOCK: Of course you 
are back to the same problem again. 

MR. STEWART : Not). really» 

THE COMMISSIONER: YOunSeesy WE 
get these conceptions that here, the erdticad 
moment has arrived, we want to be free, we 
want to work upon the feelings of our men, 
to terrify other people. It.couldnit» be,said 


to terrify them, but you see, it has been 
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established that this artificial procedure 
has been converted into a sort of ceremonial 
rite, that you proceed in the same manner with 
the same pattern taking place and it becomes 
SvLtreand artirlehal and tstLrivyouswantato 
preserve that: 
MR. POLLOCK: On page 41, in 
the right hand column, talking about some 
SfS The provisos"™ in the, National LabouryRedations 
ACCS Gheerirst provisovimsulates*and permits 
SPreTUsSaIeTo eross tar primary picker Dine 
or another’ struck emolores. The second, the 
publicity or handling -previscoappearsi so 
permit publicizing of a dispute by means 
other than picket. What do you say about 
those provisions as far as Canada is concerned? 
MR. STEWART: Well, as we 
gay later, I think over the page, under 
secondary boycott, the difficulty with the 
second provision, particularly, is that it 
is asking the courts to interpret - this is 
‘tthe way it has been interpreted again, Mr. 
apace dimou Uraited States, and I have 
stated what unfortunately, are the court's 
interpretations - they have said you cannot 
picket but you can inform and one of the methods 
of informing is to demonstrate by handing out 
leaflets at the struck plant. Lt Ass an 
awfully difficult thing for a passer-by or a 


person wishing to do business, to determine which 
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is a picket or which is a demonstrator informing 


people. The picket line is not capable of 
such distinctions. 

THE COMMISSIONER: You don?t 
consider, I suppose, that the boycott extends 
to the agreement between the strikers that 


they will do their best to persuade others 


not at the plant at all and not at the premises, 


but amongst themselves, agree that they won't 


patronize this in any way that might be 


looked upon as a conspiracy for the modification 


by law. Youpdon’) extend 410. to thst’ 

MR. HICKS; No, that is really 
tne Strike, vent 17 UP primary beycours 
The individuals immediately involved. 

THE COMMISSIONER: Gli, 2tOs 
Suppose they say, "Very well, this man over 
there is maintaining an open way for trade 
with the struck premises. We agree among 
ourselves that we will have nothing to do with 
him" “snd thet is all they do, Umey agree. 

MR» HLOKS: Mis et a canines at 
voluntary agreement, sir, yes. 

THE COMMISSIONER: Be "it "ts 
in the nature of what was formerly called a 
conspiracy. 

Mr HICKS: Yes. 

THE COMMISSIONER: Vow cho 
not extend the word "boycott" to that? 


MR. POLLOCK: Would you permit 
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them to advertise in the newspaper not to buy 
these particular products that are sold at 
the following stores? 
WR. HICKS: Well, you are 
back to the principle of your Heather Hill 
Case, are jou Nor? 
MR« POLLOCK: No, youare 
not picketing, you are back to the basic 
desire to communicate information that these 
products are sold to these places without 
Mr. Stewart's problem of having people there --- 
Mi. BHECKSs I don't see any 
Sojecuien to that. 
THE COMMISSIONER: i com) t 
see how you could object to that. They could 
say "Here, we are on strike, don't patronize 
them", 
MR. POLLOCK: It is the physical 
presence of people there that bothers you? 
MR. STEWART: AUG miei roncM analen) Byres 


Mr. Pollock, to continue to answer your question, 


I think we have discussed. This is the 


provision in a collective agreement that Mr. 


Clawson was discussing this morning, on which 
the statistic was eiven of 1 per cent, sa 
obviously, we are against the legislated 


inclusion of that. 


These problems are difficult, 


obviously, and where to draw the line is always 


hard. In attempting to draw the line, we 
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think they have swept out the relief which 


they sought’ to’ Set out. TOS site caiiculty. 


We urge, if any legislation was passed in 
the province, it would, we hope outline 
the secondary boycott that we not deceive 
ourselves that we are giving protection by 
putting provisos on it which, in eifect Picpens 
a door and withholds any protection which 
might have been intended to be given. 

THE COMMISSIONER; There is 
no doubt about that, the moment you begin 
to qualify, then you are getting into further 
Ghericult les tof Cioiterpre tat Lorn. 

MR “POLLOCK: How do you 
segregate the difficulties involved in a 
common situs picket, if , for instance, ‘you 
have a "commor situs and one plant "is on a 
legitvinaterstmike cand ‘othémtmeople refuse “tio 
éevoss! thatepicket Tline “aridcitiais “atwo von 
three nan picket Tikinepelt aie mot a large 
number of people, it is otherwise a peaceful 
picket line with a sign which says "John Brown 


is on strike"? 


MR. STEWART: I think that 
is one of the things that first of all - let 
us take a shopping centre, something we can 
talk about tangibly, I think there the pickets 
should be conducted at the locale of the 
struck retail premises. The difficulty with 


that is that then they go on to what might 
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be considered private property, but I think 

that if they are so limited and they could 

not eoPGn that property, then they might have 

a right to withdraw to the second line of 
trenches on the periphery and picket the 
shopping centre. Assuming for a moment we 

are allowing picketing of this type of place --- 

MR. POLLOCK: If you have got a 
legitimate trade dispute then it follows that 
you can picket. 

MR. STEWART: One thing I 
would ask is that the picket signs themselves 
identify quite clearly the person being 
picketed and the dispute atthe premises. 

MR. POLLOCK: That is picketing 
witThere lation -tocthe consumer, Che public, 
arshopping centre Let us take picketing 
tnorehationcto° construction site which is 
probably more difficult because trade unions 
refusé tovcross intsome cases, ataleast-that 
is what the rules seem to say, picket lines. 
Say I have a dispute - I am a plasterer and 
I have a dispute with my employees and they 
go and picket the premises and it is legitimate 
and lawful. The sub-contractor carpenter 
has no dispute with his employees but his 
employees won't cross my picket line. He 
probably has a remedy against his employees. 

In these days of short supply of tradesmen, 


it may be a hollow one. 
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MR. STEWART: Construction 
is a very special problem because industrial 
unionism has not rationalized the process 
there, we have 16 trades and it seems wrong 
that each one of them has the right to strike 
and they close the place. IT don't know the 
answer to it but it seems obvious that one 
of the answers should be - for example, at 
Wellesley Hospital, in that situation where 
there was a strike of the operating engineers , 
they permitted the» picketing” ond y* ate che 
hospital site, as such, not at the construction 
site. So there was an attempt to balance 
interests here which I submit was illegitimate. 


MUR Geet ORO Ks What about 


those circumstances now,’ carrying it-into 


ordinary industries where you have multi-unit 
problems and you “have»~people who. are” members 
of the clerical staff refusing to cross a 
piekét line*of your production staff-and-it 


ieBa emell line, it 1s 2 or 3 people again 


and they feel committed to the trade union 


ethic? 


MR. STEWART: OFSCOne sey T sr 
they have collective agreements they should 


honour them. 


MR. POLLOCK: Tfeshey "dons 
honour them then you have an action against 


them, haven't you? 


MR. STEWART: Yess 
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MR BOLROCK: But you ought 
not to turn around and say to the court, "Look 
at these pickets, they are picketing out there 
and they are inducing a breach of the contract 
by these other people". 

MR. HICKS: No. 

MR. POLLOCK: You agree with 
that? 

MR. HICKS < Yes. 

THE COMMISSIONER: Titenks, ive 
history of law that the value of a’ skilled 
Technician is his. fascination with competition. 

MES POLLOCK: Is there 
anything else you would like to say about 
the United States or American experience? 

MR. HECKS: I deni. think so, 
thank. you, Mr. Pollock. 

MR. POLLOCK: I judge. by 
the brevity. of the. submission. in relation 
to. the United Kingdom, that..we can, turn that 
page over? 

MR HICKS: Tes. 

MR. POLLOCK: I take it from 
part 8 which seems to compare and contrast 
the administrative procedure in the court 
procedure, that the gist of che lS.pvhsta Gane 
present function of the Labour Relations Board 
as an administrative agency, ought not. to pe 
expanded and, in fact, it oneh tye ae sath 


some measure, curtailed. 


- patie wr hots tadt wal to wrotetd 
| eotttteghoa aby votae t etd ef nabobadoss 
; Sted> aL. MOGIOR AM ae 


duets yee ot sxbL biuow sh ute antdayns: 


Apolettsqxs se otnomi 0 eptay? bstin anit 
08 Hnbetd I'so6 TZ. RADE <M are 


cea a, .goy snsd? 


yd Sabu, 7 _ ipodaoe" ft 
notdsleas mh, no tee taicdway and Ye eine eat 
¢ athe ago Saline emobgat® BesLaU od? ot 
hte he fi Stsvo s58q 

76% NOTH vam 

fot tt ost Tt - <wOGuMOs ..Am 
tenrdabs Hee eusgqrion of ameee dotdw 8 dusq 
dwoo 962 Wh gxubesotg avidartatatmbe edt 


ont tere et dott Yo. tety edt sedd -euubeeote 


$d. ot 365 tele evouers ovitendatatmbs 8 es 
at ,ed oF dgwo $f sabia nt. lenin: phonexe 


-ghetzareue ,oWwasem Ssrioe 


br s0d RROES SAH: twodEd sada te alana Sq 


29 


30 


ml ak 
Nethercut &é Young 


Torente, Ontaric 

MRY SHICKS? Tee 

Mi. ~PURLOOKS And then the 
balance of the material that you have taken 
from the Labour Relations Board be vested 
r-the’courvs? 

MR. HICKS} Ves. 

Min POLLOCK i wondéer=1f 
you coud develop’thay thesis a little bit 
better than you have in your brief? 

MBG Ff OLmEOCKS Ne? CLE eur y 
here-would be in -rinding*enough™ judges* 

MR. STEWART: Wellies would 
say --- 

Dine Om Le ie: I-was just 
wondering what brought it on. 

MR. STEWART: We have all 
brought it on. One of the areas -- it is 
strange that in this twentieth century 
there has been very little research into when 
the function of the* court stops’ and starts and 


when the function of the government stops and 


‘starcte.§ Historically, there has been a lot 


of writing upon the availability of laws 
and separation of powers and this sort of thing. 
Since administrative boards have come into 
operation they have been granted more and more 
powers by the legislature and I would submit 
in the vast majority of cases quite properly 
so in order to effect certain public poiicies 


for some legislative purpose that the legislature 
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was incapable, because of the intricacy of 

the matter or the time involved, of doing themselves. 
But I don't think we should lose sight of 

the fact that these administrative boards 

are, in fact, merely receivers of power from 

the legislature, 

THE COMMISSIONER: Well, who 
has suggested anything else? 

MR. STEWART: We las, a.@re 
example, in the American case they have, in 
effect, taken over what we would consider the 
PuUNnclIONS» Ofs COUr iG. 

THE COMMISSIONER: But. there 
is a.cdear distinction even in, the American 
Constitution between judicial and non-judicial 
Sunred ye Certainly there is, in Australia. 

MR. STEWART: Lteisatrue’, 

BhOUgh = bhat in the United States they have 
welded the two together. The National 
Labour Relations Board has the power to find that 


someone has been committing an unfair 


dabour practice. 


THE COMMISSIONER: Well, we 


have thet dn.this,.country. 


MR. STEWART: In our Labour 


Board, you mean? 


THE COMMISSIONER: Yes «the 


John East Iron Company case. 


MR. STEWART: That,.is wake 


section 65 of our Ontario Act. 
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THE COMMISSIONER: Labour law 
fits properly under our present Inverprevation , 
certainly local labour, under provincial 
TUrLeaLe uot. Well, you can enact penalties 
to enforce the observance of that purely 
local law. 

MR. STEWART: I quite agree. 


But who is to determine whether there has been 


a breach = is it to be a court or an administrative 


agency? 

THE COMMISSIONER: I would savy 
it would be the Labour Board. Why shouldn't 
they do it? fveis-ali-fecYslevien-vneay had 
no part in the general courts in 1967. 

MR. STEWART: Who is 
To perrorm vhis “task, “That the court is Une 
agency which says when a person is doing right 
or wrong. 

THE COMMISSIONER: im cértain 
freids “of-law. 

MR. STEWART: in vhe-Case “or 
‘the Labour Relations Board, we have given 
fo a Variety 1 functrcns and “in Order® vo 
carry out those functions, we have in our 
brief, referred to the certification ftmet Tor, 
you have given it the power Vos a eT Re@u, 
announce policy, which is fine, we don’: quarre. 
with that. 

MR. POLLOCK: I don't know 


what you mean "announce policy; 
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MR. STEWART: Whether you are 
going to allow craft unions and to what 
extent they will be carved out of an 
industrialeunits 

MR. POLLOCK; There you are 
giving them some discretion, is that what 
you mean? 

MR. STEWART; That, teepolicy, 
Ledon't quarrelrwithedit. Somebody has to 
make this decision ,S6utaiv is poli¢ey, Leteus 
not deceive ourselves. 

THE COMMISSIONER: I suppose 
youteoulhdrsay abilelesislationgistpolicy: 

MR. STEWART: Exactly, and 
they have received the power to do that from 


theelegislatures Lm order topdoethatoproperly 


they have been given what we call administrative 


paraphernalia, officers;séexaminers, ebucetera. 


Also on the board have been placed the so-called 


partisan interest in the labour dispute, 


management and organized labour. Now, we 


think that the presence on the board of 


these persons, the nature of the policy -making 


function of the board takes away, understandably 


and quite naturally from its judicial appearance 


from its: judicial -function. 

THE COMMISSIONER: Ladente 
quite understand what you mean by taking away 
its judicial function because Lf" lite gener 


subject to section 96 in relation to the 
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appointment of a judge, the province creates 
its own court, it creates inferior courts and 
within its jurisdiction it can call a court 
anything it iViedted 

Mia DL aWARTS If the province 
did create another court which was divorced 
from --- 

THE COMMISSIONER: They can 
Gold iy val labour board, 

MR. STEWART: DAU es ar reer 
Sir, .ang if they called 10.8 labour board or 
Whelever Doey called it, Ii ip did mou seive ait 
policy-making functions and it didn't give it 
administrative functions and. put on..the board 
the partisan.interest and necessary compromise 
which the presence of these.interests on the 
board means then I would have no quarrel with it. 

THE COMMISSIONER: Well, you 
are suggesting criticisms of the policy that 
the legislature hasueO.tar followed: 

MER. HICKS: Not meallyv, sir. 

THE COMMISSIONER: Tiaontt quice 
understand what you mean. 

MR.: STEWART: We are simply 
saying that the legislature, properly, so, has 
given this board certain Jobe Go.ce. The 
nature of those jobs demands that - demand 


perhaps is too strong a word = necessarily 


means that it will involve iteelfiin sdminaistrative 


tasks which are non-judicial in character. 
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MR, POLLOCK? You are suggesting 
the segregation of a judicial function from 
the administrative function? 

MR. STEWART: Yes, VEry 
cderinively, 

MR. HICKS: We are saying the 
judicial function cannot be applied because 
of the atmosphere or area of compromise that 
prevails with a partisan board. You can't 
have a judicial decision in the normal sense 
if it represents a compromise with regard to 
partisan interests. You then don't get a 
Judicial deci s10M. it 28 a Compromise posivion. 

THE COMMISSIONER: We lal, “Gale 
ts 6 duestion for the Court “or SBppeal to 
decide whether, in any particular case, you 
have a violation of something objectionable 
in the jUurisdiccvion of the province over labour 
matters. 

MR. HiChKS. What in, €ifecw, 
we are saying, we arerot asking for any 
‘substantial change here at all but just want 
to be on record, we are saying that their 
present administrative functions remain with 
the board. We are saying there should not 


be any new judicial functions added to the 


board. 


THE COMMISSIONER: Give me an 


example of what you mean? 


MR. HICKS: Some of the unions, 
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I think, have proposed to you, sir, the right 
to issue cease and desist orders in respect 
of strikes and picket lines. 

THE COMMISSIONER: That is 
already inathe»Act .; 

MR HEGKS+ No, tSivionko La enot. 

THE COMMISSIONER: EKG y. ac Sits 
in some circumstances, issue a cease and 
desist order. 

ME oP OLLOGCKs On jurisdictional 
construction they can. 

MRe IHLCKS 3 LL amesonny -athat 
isirin the Act and we -think a «judicial 
determination should have no compromise element 
imylt at all, it is a question of fact, not 
of compromise. LU She tarekear quesulon oF) 
fact: Es «there anaclear«+violation ory s.there 
neot% «Lf there pis sa clear-cut legislative 
standard established by the Act such as in 
that case, then we say that the courts are the 
ones that are best equipped traditionally, 
experienced in these matters, and they are 
the best to deal with it. Now, we are not 
materially departing from the present concept 
of the Ontario Labour Relations Act. We are 
suggesting, really, only one minor change and 
that concerns the matter of prosecutions. 

We are saying two things, that there should 
be no discretion in the Board regarding the 


issuance of declaratory orders where there is 
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an unlawful strike or lock-out, That is left 
with the Board, that there should be no 
discretion in the Board for the reasons we 
discussed yesterday. We are saying, secondly, 
though, that when it comes to a prosecution 
there should be no intervening tribunal with 
UNG power Of Veto Of the right to eet tothe 
court and have your case heard and disposed 

Of properly. There should be no distretion 
there now, as there now prevails in the Board. 
This is a judicial function and, therefore, 
should not be involved in the administrative 
functions of, as we put it, a partisan tribunal 
where compromise is normally the rule of the 
day. 

MRe OLLOCK: i take et Cia 
your position is not that there is any magic 
in @ judge being appointed asa Judce and 
somebody being appointed as a member of the 
Labour Relations Board? 

Me. ICR. Not at. all. 

MR. POLLOCK: Your position 
is, if you took the partisan members of the 
Board off some of the judicial functions? 

WR. FICS? Right now they 
are appointed at pleasure, Hey are removed 
at pleasure, there is no independence in 


the make-up. 


THE COMMISSIONER: So are the 


magistrates in large measure, they follow the 
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aloe 


policy of the appointment of the provincial 


legislature. 
MR. 


Beneraliy, cus life, 


HICKS: 


But the appointment, 


THE COMMISSIONER: But that 


can be changed at any time by the province, 


any inferior court. 


MR. 


HICKS: 


But there would be a 


great hue and cry if they attempted it. 


THE COMMISSIONER: LU KpON, Dut 


I am not talking about the political aspects 


of the legislation. 


MR. POLLOCK: 


Would it be an 


answer to your objection if you had the type 


of judicial function such as the cease and 


desist powers, or something like that, being 


exercised by 2 specialysiviine ol the Board 


being composed of the chairman and the vice- 


chairman? 


MR. 


HICKS: 


now the, proper procedure. 


MR. 


that? 


MR. 


POLLOCK: 


HICKS: 


Well, we have got 


Would you accept 


No, we would not 


accept it because it is still involved between 


a politically appointed and established 


tribunal. 
MR. 
others that exist. 


MR. 


POLLOCK: 


HICKS: 


I don't know any 


The court is not 
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1 

a political tribunal involved in the administration. 
2 LOU See, Unere Le en overlap, They are dealing 
3 with many, many matters involving the same 
4 employers. They are bound to be influenced 
5 by what other matters have been before them, 
6 Hee rollock:, This is the problem, we are 
7 all human, we gain certain impressions from 
8 situations of a union, of employers. When these 
9 come into play, they can't deal with them 
10 objectively because tney have Deen dealing 
11 With other matters concerning the same parties. 
12 THE COMMISSIONER: What is 
13 there in this at all except your objection 
14 vo the veto? 
15 Ma. HICKS: Absolutely nothing. 
16 We are talking of the future. 
17 MR. POLLOCK: Does that limit 
18 your whole thing, then, to just the question 
19 of veto? 
20 MR. HICKS: in verns of “tne 
21 present framework of the statute, yes. 
22 MR. POLLOCK: And you would 
23 not want any other general delegation vo a 
24 | board? 
25 MR. HICKS: No. 
26 MWe. "POLLOCK: “Any “Kine or board? 
27 MR. HICKS: No. 
28 MR. POLLOCK: Just for the 
29 courts to decide these matters? 
30 MR. HICKS: Yes, for the reasons 
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we mentioned. 

MR. STEWART; We also make 
the point in here - I don't want to be . 
misunderstood here - as to what the present 
Board's functions are. We have set that out. 
We are also dealing with the future and, at 
the same time, pointing mt certain facts about 
this Board, that is, Mr. Commissioner, 
unfortunately, you cannot appeal the Ontario 
Labour Relations Board's decisions, whether 
they have made an error in law or whether 
they have given a decision --- 

THE COMMISSIONER: Well,sit 
depends whether they come within the jurisdication. 

MR. POLLOCK: It depends on 
whether you read the cases. 

MR. STEWART: I do read the 
cases and I say it is a very narrow ground, that 
what the Commissioner said was, except in cases 
of jurisdictions 

MR. POLLOCK: Turning.to-part 
9, conclusions and recommendations, under 
the first heading, collective bargaining, really 
it is number 4, it says: 

"The likelihood of resort 

to strike action would diminish 
if strike votes were not 
permitted pending the 
completion of all conciliation 


proceedings prescribed by the fot.” 
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My understanding from that isyothat if there 
is going to be any strike vote to have any 
meaningjobt obueht ebotcccuresat. the stage when 
they are free to strike, that is when conciliation 
proceedings are over, 

MR. HICKS; Correct. We are 
Saying that, fundamentally, the taking of 
a strike vote during negotiations or mediation 
is totally inconsistent with the whole 
philosophy sof !bargainingrinrgeoed faith and 
with mediation in good faith, which is the 
spirit of the statute. 

MRe _POLLOCKs Why is that? 
Because it is sort of preparation for, a-strike? 

MR. cHICKSs It is waving the 
bieestaok. iteisecomingiin withia pre- 
determined position. Often in Geeleourse of 
a strike vote, they will get authority either 
on specified terms or within the discretion 
of the bargaining committee so you are sitting 
there with the club over the bargaining table. 

MR. POLLOCK: In some cases 
employers might take some action to prepare 
for the likelihood or possibility of a strike 
during theecurrency of the negotiations? 

MR. HICKS: Yes,cwhere there 
has been real risk of strike demonstrated. 

MBRea POLLOCK: I don't know 
what that means, but when they feel that there 


is a possibility there is going to be a strike 
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in these circumstances, they would be, I assume, 
rather foolhardy if they didn't take what 
precautions they could take. 

MR. HICKS: Right. Themother 
facet of the thing that was disturbing to us, 
Mr. Pollock, was that we find it is misleading 
to thes rank» and) file oftien. Ther Jdeadership 
go to the membership and say, "Look, we need 
our hand strengthened at the bargaining table, 
give us a strike vote" and there is no under- 
standing on their part when they extend that 
strike vote to the leadership, that» they can 
be called out on strike again without notice 
ore without: a-further vote; iIn-other words, 
Mherends an abuse of this tactic as well, 

LG is not only menegotsation tactic tutiaht 
issa membership tactic which 1s exploited, 

MR. POLLOCK: Do you have any 
examples of that? 


MRs HECKS? I could turn some 


Upierdo amr sures 


MR. POLLOCK: I would be obliged 


to have them. 


MR. CLAWSON: There have been 


dozens of cases. 
MRe 1 HICKS: Lived saive rymeommon, 
THE COMMISSIONER: Dos vyouyreally 
think it prejudices your position? What does Lt 


do? 


MR. HICKS: Tt creates strikes. 
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It is going right to the heart of your terms 
of reference. It is inducive of creating 
more strikes. 

THE COMMISSIONER: To take a 
vote during negotiations? 

Me veliiCKS : Yes, sir, because 
it is only available to a‘tselect few =9a tool. 
I don't say they are at all irresponsible --- 

THE COMMISSIONER: How does it 
prejudicesyou from*your gointaof eviiew? 

MR dc EGKS: be isapne judicial 
to our interests. it ds making @ cloud, “It 
no longer is a shadows; it becomes a cloud 
over the bargaining table. Pints bibs. amet 
uncommon. 

MR. CLAWSON: It vitiates the 
effectiveness of the conciliation procedure 
ahso cand elb«edo not say itideesn’*t hum the 
employer. 

THE COMMISSIONER: Does it 
detract from the subsequent judgment of the 
negotiators? 

MR. POLLOCK: Doesn't it 
just reinforce the position of the head 
negotiator's position with the company? "We 
want this or we will strike" and the company 
says, "We are only going to give you so much; 
go right ahead" and then the negotiation takes 
phece’ It should be no surprise to you 


that they are threatening to strike. All they 
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want to do is to show that not only are they 
threatening to strike but they have the support 
of their membership; their threat has 

meaning. 

MASH TOKS = We recognize it as a 
tactic but we suggest it is an unnecessary tactic. 
In the majority of cases it is misunderstood 
by the employees and secondly, it is inconsistent 
with the whole conception of trying to mediate 
gasecttiemente ltefhies inmrtheefaceno isa 
reasonable attitude across the bargaining 
vable% 

Put thenshoeconhthe lotherafoot 


and let us assume a week before the contract 


expires we say, "We are going to lock 


everybody out of here". 

MR. POLLOCK: "We are going 
to lock everybody out unless you come to terms." 

IR. HUCKS: Why should not 
this be reasonable in negotiations? 

THE COMMISSIONER: You don't go 
that far in getting a vote but you say, "We 
have the power to lock you out nowlhw Yew don't 
have to take a vote but they have to, but all 
it creates is the authority. 

ME. HICKS’: We say - they come 
to us or, alternatively, we go to them - ont 
by such and such a date there is no agreement 
here, we are going to lock you out"... New, 


surely this is completely inconsistent. 
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THE COMMISSIONER: nine reds 
nomactual» intention to carry out what is 
threatened immediately, surely. 

MR. HICKS: there: ofter 2s 
here when they have the strike ballot. 

THE COMMISSIONER: there is no 
doubt it may lead to greater belligerency 
during the negotiations. 

MR. Hi CKSs iat again, sas 1 
Say ses abused, because employers "on many, many 
eccasions, don't, understand the purpose of 
mhav Kind of a strike vote, particularly when 
25 is: Gakerm weeks, do Mov months, in vadvance 
Grvithe possable deadline. 

MR. WOXMAN: IE Awlgialalte jlky 
induces wildcetting. 

THE COMMISSIONER: That might 
be™ 

MR. WOXMAN: Well, it does, it 
puts the atmosphere for it and I doubt if 
anyone sitting at this table could dispute 
that. 

Mae PObLOCK: In how many 
eases’ have ‘therstrike votes occurred 
after the conciliation procedure? Very marely. 

MR. HICKS: Pardon mez, 

MR. POLLOCK: The number of 
cases in which the strike vote has been taken 


after the conciliation procedure? 


MR. HICKS: The minority of cases. 
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MN. POCOLOCK: it. “Is ¢onnon 
practice now that they take the vote in 
advance to communicate democratically, I 
Suppose to the negotiating committee that 
Minis 1s OUrepos tc Lon and this LS HOw “far 
we are prepared to go", 

MR. “HC Kho But also when they 


| as we suggest 
take it prematurely,/they are taking it before an 


ignorant, with respect, membership because they have 
Mov “had ta*posivion, "a Pinal ‘orfer from the 

employer so there is again a misunderstanding 

On the part of the membership. 

MEY POLLOCK: That is the 
Strongest positior of “your case; “the fact that 
they are taking a vote -- 

MR a eGo They are taking 
Tt “without “a “position known to’ tiem. 

MR. POLLOCK: Thay rs “cine 
posi ction, *l “think you snoul@ cane. 

THE COMMISSIONER: That Is a 
factor that can be taken into account in the 
balancing of positions. You “can't deny that 
without saying something because it is a free 
act on “their parv. 

MR. HICKS: Rigs sar. We 
can't see how their position is prejudiced 
by having the strike vote deferred until 
negotiations are completed. 

THE COMMISSIONER: They would 


not agree with that for a moment. 
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MR. .HICKS: They can still take 
16 .in.c4 or 46 hours. 

THE COMMISSIONER: But they 
say "Why, .of course it is effective, it is 
like a dark shadow hanging over you like #2 
Sword of Damocles" or something of that sort 
and they think it is effective on you and 
apparently it is because you object to it. 

MR. WOXMAN: We don't object 
to that, it leads to wildcatting. 

MR. HICKS s It-is. the abuse 
Gist. 

THE COMMISSIONER: Laacree., 
that«~is.a veny islenificant consequence of 10. 
That may be so, but all I am suggesting is 
that, themewis ,.enother factor in thisvcrivical 
situation that is developing that may be 
taken into account when we are equalizing, you 
might say, abstractions from power. 

MR...CLLOCK: Turning now 
to the cnnclusions that you have in relation 
to injunctions, we have discussed the first 
part of expanding interlocutory injunctions 
topermit the trial and then the question of 
abridged notice on injunction application 
to be served on trade unions, do-you suggest 


that 
anything like /has been suggested in other 


places, a registry of trade unions? 


MR. HICKS: We would concur 


inthat, yes. “I think the Chamber of Commerce 
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and one or two others, Mr. Adams maybe, made 
that submission to you, as I understand. 

MR, POLLOCK: Or some provision 
of registering an agency book as exists 
in the Supreme Court central office. 

MRL Ons Yess 

MR. POLLOCK: Now, "Permitting 
a full right of appeal in all interlocutory 
injunctive orders", Does that mean what 
it says? 

MR. STEWART: I think the 
criticism has been made that these cases 
NEVES COMES TO trial and At asia valid 
criticism and therefore, Ce incetitheyicon! tree it 
all ties in with the idea of having a summary 
erie petidssemi® thes samestsinceathey don't 
come to trial, obviously it is’ a denial in 
effeett.c of just lee edit yousicamteappeal. 

THE COMMISSIONER: The appeal 
ought to be more or less immediate because 
the delay is one thing that exacerbates 
the situation. 

MRI.4 POLLOCK: Are you suggesting 
a full appeal on fact and law and no leave 
from anybody? 

MRS. CK S: Yes. 

MR. POLLOCK: And to whom is 


the appeal? 


MR. STEWART: The Ontario 


Court of Appeal, along with other Labour Relations 
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Board decisions. 

MR. POLLOCK: You are striving 
for consistency. 

MR. STEWART: Yess 

MRe POLDLOGKS The fourth one 
Suggests the Attorney General should enforce all 
injunction orders on either party not subject 
vO-an action, Doesithatvincltide allvingunctions 
including commercial injunctions or just labour 
Jnyune tions 2 

MR. STEWART; Lothinkeour 
actvention isudireetedein! thisctot labour 
injunetions. 

MR. POLLOCK: Why should the 
Attorney General step in in these circumstances 
where he doesn't step in other than by the 
ordinary course of the office of the sheriff 
who acts in his behest on an execution in the 
enforcement of the judgement? 

MR. STEWART: Because the 
pebtie Nature of the contempt of 2 court 
order in a labollr’matter ténds ©to become 
notoriouseandepubldctand, thereforejnif the 
employer fails to see that the order which 
he obtained from the court is enforced, it 
should not just fall to him to see the remedy 
he can obtain fall to the ground because the 
public would suffer if thabeoceurs’ 

MR. POLLOCK: If the public 


would suffer then surely the Attorney General 
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has the remedy available in the guardian of 
the administration of justice and PULLS Sorder, 
the police force. He can send the police 
force in, I suppose, if there is serious 
violence affecting public order. Are you 
saying that “there “is néroblieatién existing 
on the party that gets the injunction? 

MR. STEWART; Oh, there certainly 
is, I quite agree. I think perhaps it should 
almost be an undertaking when one gets an 
injunction that you are going to follow through 
with it, I quite agree with you there. I am 
saying *if-you-don*ts+it Vs notvesust°thav simple. 
It is the same as the matter of enforcing the 
criminal law on the picket line: LeHES NOU 
enough to say that some employers don't. We 
just can't let the matter sit there, they 
snould and 1? they-con'"t. tnev*entorcers*otr 
the criminal law, the Crown Attorney and the 
Attorney General should too, it is the same 
point. 

THE COMMISSIONER: I think that 
is a proper case to take, a violation of the 
law should not be allowed. LE AG AS moe proper 
in the prosecution, many acts under the criminal 
law are not punished, that is inevitable, but 
where they are open and clear and you know 
the parties and you know what the total situation 
tse Lvhink, a> aenoyv good policy to allow 


that to go unpunished. 
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MR. POLLOCK; I don't know the 
status of these appendices that have been 
filed. Do they form part of the major brief 
or are they just. for dnformation®?. I.note-one 
of.them is marked "For your. eyes only"...It 
was submitted to another jurisdiction. 

Well, I have not got any 
Significant questions that should be asked, 

Mie eHLCKs : I understand they 
are all public documents. The one document 
had not. been filed,with its original esource 
but it is now a matter of public record so 
Chere «ls no restriction or limitettonson vany 


Of them, .Mr..~Pollo¢ck, 


THE COMMISSIONER: Well ,uitethat 


te .olb, Liwant to thank you, View eks yand Mr. 
Stewart and Mr. Clawson, for the thoroughness 
With, which this brief has peen prepared. ng 
think the discussion thas. beensvery nelpiful, 

MBC UELCKS You have been very 
courteous to us es im, cand Mim wollock, We 
appreciate this opportunity very much. 

MR. POLLOCK: We will adjourn 


Wma 00 uo! elock 


---Luncheon adjournment. 
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---On resuming at 1:00 p.m. 

MR. POLLOCK: Mr. Isaac Fram 
and Wallace Fram, 

As I understand, we have in 
our hands a brief by Mr. Isaac Fram in relation 
to his “experiences and it “Is' submitted “in a 
personal capacity, based on his experience in 
the last several years, in the collective 
bargaining and labour relations area, in 
relation to the garment workers, the garment 
industry. With him is Mr. Wallace Fram who 
is, lf undersvand; oing “vo discuss 42 fivvre 
bit of background ‘as far-as the "Industrial 
Standards Act applies to this type of industry 
and other industries, just a general background 
note to more or less set the perspective 
into which the needle trade industries now 
fing themselves. 

I don't know whether Mr. Isaac 
or Mr. Wallace is going to start. 

MR. WALLACE FRAM: Myr. 
Commissioner, with your permission, I propose 
to present the Isaac Fram brief, if it meets 
with your approval. After that “1s “presented, 
I believe it would flow more logically, then, 
to make a brief extemporaneous comment on the 
Industrial Standards Act and its present 
application and personal suggestions as to 


its possible future application. 


The reason why I propose going 
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at it.in.that.way is that the Industrial 
Standards Act became a factual matter pertaining 
to the needle trade industry and particularly 
the sports and dress industry about 1958, to 
the cloak industry, which was ladies'suits 
and coats, I would say a few years prior to 
that and to the men's wear industry in the 
1940's, 

I would prefer to go back and 
approach it on a time sequence basis to the 
brief that my father has presented. LS wok 


RRe ORactice, «Sir, Cosereadeine, brie? through? 


MR.» POLLOCK: We have both 
readethesbriel wltseigules pares. Laskhould 
say that the option is yours. We are prepared 


to have you present an analysis of it or 
read it, if you wish. 

MR. W. FRAM: I would like to 
read the brief if I may. There are certain 
portions where I may stop and interject. Feel 
free to interrupt at. any time. 

MR. POLLOCK: Ifevou are 
going to. read the bier, i puess there-is no 
need of that appearing in the transcript as 
long as there is a note to that effect. 


MR. FRAM: Yes, that.1s.correct. 


(Mr, Fram reads the brief down to "I agree to 


form them into an organized group") 


If I might interrupt my reading 


iiipiaailnnons ‘iw: 
od (RACE auode yedaubat wi 
“et wt sate ot 
; od notte ahi won» ® yee bivoy I. ,e9800/bne 
i vente ‘nt yatoubed, sabe! a9m. ods. od bas. tena 
| ys eer er f | sntones 
brs vosd om Of avdenm Divow. T is dannii 
sd? of slesd someupes amft 8 ao ¢f dosotags 
gal _sbodnpaona, and aeddet ym te3,tebad 
sideiciieh Massabeda, bast o¢ ,tle ,sotdosiq edd 
tod svad av $RMOOMIOT. AM 
diode 1 .aemaq Sf at cI. \tetad edd beer 


bexsqsta S18 sW .etvey eb aotiqo. sdz vend vse 
| zo tt to efaytnns aa dneaetq voy eved, od 
shale copay, ~tt beer 

od swiL Siuow I :MARH aw JAM 
“miBiers0 ots eredT | +¥bm I, tf Yotad ent a 
. £99h Jtootadat arin aotte yaa I etedw snotsiog 
re Vis) js tquaiednl of ser? 

O18 NOY 41 PXOQUMOT AM 
on ak eredd eusiig I ,telisd oft beer oF gatog 
as ¢qicvdenand sit ‘mt nadiaegns dade 20 bean 
~29StTa ree eton 8 ei egedz as gaol 


.toettos af saad aay MARS HM 


ot gouge I” 9 qwob totrd oid abset mett , <M) 
("query pes tranro 1s odnt morts mot 
-_ re eaey 


‘Biithss: ym dquivetnt Jeghm I. wT 


Nethercut é Young 


Torento, Ontaric 


and say that this is to my knowledge, the one 
time one has felt the existence of industry- 


wide bargaining. 


(Mr. Fram reads brief down to "Governmental 


intercession if necessary". ) 


This is a recognition, gentlemen, 
that flows from both the previous recommendations 
on this in that the people there should be 
eomperTed, irenecessery, -te°continue talking to 
each other through the length of an agreement 
and not, as is»now the casey that'in*many 
industries they talk and agree when there is 
arbitration. There should be a standing 
committee and in any case there are always 


issues upon which there should be discussions. 


(Mr. Fram reads brief down to "a powerful 


weapon in the hands of employees" page 7.) 


Acting normally, Mr. Commissioner, 
on the side of employers I would agree to that 


comment. It 18 very @ppropriave, 


(Mr. Fram reads brief down to "a full and 


fair hearing" page 7.) 


This, I submit, is the crux of the 


injunction problem. 


(Mr. Fram reads brief down to "Respect for the 


law is felt to be prejudicial to one's own 
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interest" page 8.) 


In this situation they are 
faced with the problem of economics with which 
the average individual has little or no 
experience. phere musts be aupias:. 

THE COMMISSIONER: A bias of what? 

MR. FRAM: Intny. opinion, a 
bias, ,onuthe part of that individual = note 
conscious bias: I don't for a moment suggest 
that - but in a situation of a kind he has 
nou.peen econnected with before, «the welfare 
aspects. of a labour dispute, the violence -~ 
not necessarily physical violence but violent 
attitudes are asrealisticmartsof the pieture, 

THE COMMISSIONER: All the 
court decides is whether or not an unlawful act 
has been committed and I don't understand 
that anybody yethas urged properly that the 
emotional condition of a man justifies him in 
violatingeither the criminal law or the law 
OL TOPU. 

MR. W. FRAM: With respect, My 
Lord, the emotional aspect of a man would 
not exonerate him from the punishment under 
the criminal law; we will not get into that. 
On this situation admittedly it would not. 

THE COMMISSIONER: It would 


not what? 


MR. W. FRAM: The emotional 
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Situation of a striker committing violence 

would be criminal and would not exonerate him under 
the sanctions of the code. Orel caspecti raf, that 
is that whether a possible offence under the 

code is an offence in itself depends upon 

the whole situation. If I may use an example, 
if in this’ board room, Tstruck the reporter 

on the shoulder it would be clearly assault 
within this civilized situation. fel “was 

a rioter on Jarvis Street, within that 
environment, and with police standing by my 
elbvow py f1 struck a TeRlow=rilotver, teveri a anger 
ac’the time; 1 suggest ®very strongly, sim, that 
the police would not arrest me. 

THE COMMISSIONER: You have 
violated the law, though, in doing that. 

MR. W. FRAM: Wath srespeet', 
it depends on the situation. 

THE COMMISSIONER: But that 
does not affect the fact that at tPsustial 
an illegal act. 

MR. W. FRAM: We are talking 
in the abstract, though. It depends what 
acteis Pllegal. 

THE COMMISSIONER: I am not 
talking in the abstract at rays 88 I am talking 
about very realistic matters tidtroceur.cat 
times and all I am saying is that the rextiticism 
of the court for not introducing good law 


is not well based. If you want the priwi lege, 
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you, anybady, if anybody wants the privilege 
of allowing concessions to emotionalism, that 
expresses itself really on the picket line, 
ail they thaverto dorms petition ‘the 
legislature to make that valid and that will 
Derthe:ernditot "it ib: Whitin det ave Seb wowlld 

Say no court has any power to do that. 

MR. W. FRAM: But the argument 
put - and I am not putting the argument on 
my own behalf - but the argument put by unions, 
for example, wit regardite this: Ls tiat 
vialence on a picket line should be taken 
care of by way of. charges: and=possible’ convictions 
under the provistonsitof ta code:where the 
individual would have a proper trial according 
tow the: irulres) wel tall mespect. 

THE COMMISSIONER: A proper 
trial can only determine two things - what 
were the actual acts, did they violate a law? 

MR. W. FRAM: And punishment 
flows therefrom. Now, what we are talking 
about here is an injunctive procedure which 
forbids a total activity - I am not taking the 
extreme situation, I am taking the more common 
situation - you could have, if you have a 
100-man picket line, all of whom are committing 
violence and I think the injunction would lie 
but if you have a 100-man picket line where 
one or two incidents of violence takes place 


the suggestion made by those on the other side, 
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may I say, is that the criminal law sanction 
should be applied to those two individuals 
and the other 98 should be permitted to carry 
out their legal economic activity. The 
complaint of the unions in this regard is 
that because of the violence of two men, in 
this particular situation, the otherwise proper 
activity of the group is prohibited. 

THE COMMISSIONER: I would 
not say that at all. 

MR. W. FRAM: Notrpronibited, 

Il might be carrying» along too farson their 
areumentig bus LvObe “severebysrestri¢cteds eiheir 
argument runs that severely restricting picketing 
in its real sense, and I suggest there is 

another legal fiction as to what is permissible 
which is information picketing. 

THE COMMISSIONER: Eeweor 
course, depends on the language of the particular 
PH AUNC VON s There are cases in which all 
they are forbidden to do is an illegal act. 

If they don't commit an illegal act, the 
injunction won't apply to them. 

MR. W. FRAM: inimy experience, 
sir, most, if not all, any orders I have had 
cause to be party to, or look at, prohibit 
picketing in the usual sense of picketing 
which is mass picketing. They permit informational- 
type picketing with two or four men per gate and 


very often provide specifically for real access. 


| : sibiaasiand tal 
_ vittso ot Dattharreq od Sluorta Be 
on? -Atokasecehteeniaia aid ae 
ab bragey eff? nt anotay ef% Yogntelqmos 
rub gftem owt Yo somelotv eft te sausoed sett =| ]O 


soqotq satweredto ard coktguste ts fuotdrsq etdt 
* ~botidtriogrd at quorg stad to ytivitos 

asus I «¢%@WOT2SIMMOO AHXT 
fis ts Jdsrné yse gon 
<betidinorg ton = :MARD .W «AM ; 
vhott no ts? oo anole antyrits9 ed tigi I 
ttedT .bstotlréaes yieteves at ot dud, Inomuyrts | 
anivsxtolq gaitoirseet ylerevee tad? ern cnemugis 
sia stedd Jesaguve I bas .eence Isert ath itt 
sidiealmiod at ysriv ot as mottor? Legef tentomns | 
indtitetota notismiotnt et dotiw We 
PHO! jute SARHOLZSIMMOS BHT | 
islyotiasq edd Yo spaundet ord. ro absaeqed ,senwoo 
ffs dotdw ont asaso are sont eehdorostss 
etos fsy9lit ns, af ob ot nebbidaxot ets yeds 
ont ,ton Lanslif.as timmoo J*aeb yond tI i 


smoiy of ylaqe wt'aow mnolvonytnt 


_ 2oretteqxe ym nt tMAAD WAM, ‘ : 
Sad sved I evebte yna ~fis ton Tk (tdom iis 
tidtdodq ts Hebe ie got ¢ovea sd ot seuso 
gaideiota to: sense levew arid eer as 
=Iss10 tdsmrotat tinreq YyodT .anttexotg saat at fo teiw | | 
bas stay teq sem SNOT to ows rime <r a 4 | = 
<B@anos [se dot tiisottiosge epitatexs ae | 


i aw % 9 sma as 


bo 


> 


wm 


2760 
Nethercut & Young 


Toronto, Ontarie 

THE COMMISSIONER: Do you think 
the numbers will change the buerosene!r picketing? 

MR. FRAM: hess 

THE COMMISSIONER: And what is 
the ultimate in mass that is justifiable that 
is not justifiable in the individual? 

MR. W. FRAM: Witherespect, sir, 
it is coercion. I am being honest. One of 
the legal fictions we have a law maintaining 
is that picketing is for informational purposes. 
Wei have referreagnvowthatan théepriéfabut 
I suggest that the realistic appraisal of 
picketing in today's society and it has been 
thishwayesineeebeforeal wasaborn,dof eourses 
is that picketing has a number of functions. 
Onenlsevonimpartoainiformation, another is to 
persuade (the apologetic way of putting it) 
to persude other persons not to take up the 
jobs, I think that word was used, to persuade 
other workers not to take the jobs of those 
striking. But I. suggest, :realisticakly),othat 
it ista:matvertofncoercions 

THE COMMISSIONER: I entirely 
agree with you but the question is, ise ohat 
legal? 

MR. W. FRAM: Tnsterests? sir, 
the question is that it is done and it has 
been done for many years and that if coercion, 
falling short of actual violence, no society 


will respect that, if coercion falhinesshorteof 
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criminal activity is the realistic activity in 
this area, and it therefore should be 
realistically recognized, 

THE COMMISSIONER: And what it 
does 1s to compel men to do what they have a 
legaila rightenotstondon 

MR. W. FRAM: Quite. 

THE COMMISSIONER: You are 
perfectly frank and I think you are stating 
thenreality. 

MR. W. FRAM: Vest, Deans trying 
PoO,usair. That, 1 suggest, with respect, is 
another fiction, stopping men from doing that 
which» they have) @elegalirightotoido,iwhitheis 
the legal functionof every man who is free 
tocorffervhis Labour. 

ciety 

THE COMMISSIONER: I think/your 
right to do whatHyou0havetacright vosdogidivyyou 
are doing what you have a right to do were 
interfered with, somebody would hear about it. 

MR. W. FRAM: My suggestion, sir, 
heLthiss Thattinnindustrys= Lescust take 
manufacturing as a simple example because 
the degree of union organization is high - ng 
believe the last C.B.S.statistics were some 
fixperneent ore (0aper vents fTnaToronso,it 
suggest the metropolitan area wouldrbe higher. 
Now, within that area, the freedom of an 
individual to offer his labour is restricted 


by thesfactothatiehe majorityhefethe establishments 
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require union memberships, they require 
payment of union dues, whether by actual 
Joining or by form provisions. hase aie tion 
of a man being able to offer his labour for 
what he bargains at is, I suggest, unrealistic 
and false because he doesn't even bargain for 
his labour, the rates are scheduled. 

THE COMMISSIONER: He. (hasn't 


got the right to compel other people to join 


with him in any particular bargain. He can't 
coerce them. They have a perfect right to 
refuse. 


MR. W. FRAM: But my submission 
is that the realistic situation is that the 
majority of workmen have their working conditions, 
their wages, their union allegiance determined 
for “them. 

THE COMMISSIONER: Certainly, 
they have authorized that. 

MR. W. FRAM: Taking nibtpaicr 
example, aS a stranger coming to Toronto, and 
going to work, then I suggest that lit ois 
determined for him. 

THE COMMISSIONER: It may be. 

MR. W. FRAM: And therefore; 
take the same establishment and a picket hime 
there, the coercion is not that terrible where 
he didn't have the free choice in the first 
place. All I am suggesting, sir - and we all 


do this in our field - with the greatest of 
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respect is that we hear catch phrases and 
Sometimes the catch phrases tend to haze the 
realistic, truthful, factual appreciation of 
what goes on and what exists. nene 1 sean etimit 
and I would be the first to argue for this, 
there is a limit not only in the criminal law 
but in the civil area where freedoms should 
apply and should be made to rule but there 
must also be a realistic appreciation of what 
the individual really has a right to do in 
industry which brings it to the picket line. 

THE COMMISSIONER: All I am 
saying is that that modification which you 
frankly admit is something that ought to be 
allowed and it is realistically experienced; 

All. 1 say 1s thated fpyouuwant, that.) you have 
aplegislature tongor bo butidts is notva 
legitimate criticism of- the courts that they 
don't create that new and entirely new 
attitude towards what are recognized normally 
as wrongs. 

MR. W. FRAM: Nesiwie follow, sir. 
I wish I was as scholastic at this point, in the 
argument countering that, 

THE COMMISSIONER: TL Gontethink 
scholasticism would help you very much because 
I think the elements are too simple for that. 
The subtleties that scholasticism may resort 
to, really must be ruled out realistically. 


MR. W. FRAM: Yes, the argument 
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put - I feel like the puppet here, pulled by 
strings, I am putting arguments which are 
not necessarily mine --- 

THE COMMISSIONER: No, dontt 
feel any such thing. 

MR. We RRAM: The argument 
put against that is that the courts are applying, 
for argument's sake, and to keep the discussion 
ralpiycnarrowjpuinsanningunetion -sitmationghthe 
courts are applying law which has never been 
legislatively approved law. The common law 
has grown up like Topsy as we know, and it has 
the sanction of time and the arguments put 
against that is that the common law, with its 
Sanction of timejyis extended intoxthisrsituation. 

Létemerrephe as epthac® On 
the one hand you have a common law right to 
property and use of property. YourThaveyron the 
othernhand, a labourer's right, shall wesay, 
to strike and these two conflict. 

THE COMMISSIONER: Let me ask 
you one question: Suppose you petitioned 
the legislature tomorrow to have it enacted 
positively and affirmatively Lhabtinnthercase 
of a strike, all the strikers shall be permitted 
and have the right to congregate around the 
entrance to a plant, say, for the purpose 
of coercing the management which will result 
4n closing the doors, do you think you would 


get half a dozen supporters for that? 
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MR. W, FRAM: No. 

THE COMMISSIONER: And yet, 
that is what you want our courts to decide. 

MR. W. FRAM: Nogtsin, rvhat 1 
am suggesting -- 

MR. POLLOCK: Not you, Mr. Fran, 
because you are a management representative. 

MR. W. FRAM: What I am suggesting 
is that the courts are applying a law which 
has never been legislatively approved. This 
is the argument which is put and there is great 
INeraitito therargumentyrk submit. 

MRe POLLOCK: 1 suggest 
probably the argument is»better on the 
question oOfrpoldicytif you don't take the 
obvieusupieket hime oroformtefepickebing, the 
violence aspect of it, the intimidatory 
aspect of picketing as an example of doing 
something, of making law. You are probably 
on sounder ground if you take the example in 
Herseys of Woodstock. This may be. The right 
to trade must dominaterin that areas--- 

MR. W. FRAM: Theréei is =no 
such animal as far as labour relations are 
concerned. Ifully support that argument. 

THE COMMISSIONER: Even that 
depends upon the definition and sec ope that 
you give to the conception of picketing. 


MR. W. FRAM: That is absolutely 


correct. 
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THE COMMISSIONER: Now, no one 
would accept that intimidation was the real 
object of the realized action, 

MR. W. FRAM: iat is rien, Mim. 
Commissioner, and this brings us, of COUrse , 
to the point that no one in all probability 
would approve coercion as you described. At 
the same time there is the problem and this is 
the realistice situation of what goes on. 

Taking that realistic situation and taking the 
application of the injunction situation as we now 
hWaveanu, Chere Ws “arwery weasysolution tovit, 

OL COUrSEs As we now have it, you do have 

a Conidict which does something which is very, 
very bad for sockhety. Tt results in many 
individuals in the labour field having a 

complete disregard for, more than a disregard 

for = almost a hatred of the legal process and 
that, I suggest, is very fundamental. 

THE COMMISSIONER: That is 
true so far as Labotr relations ere veoncerned 
but when the rest of the field of law is brought 
into question, they are among the first to 
call upon government to do something. The 
government is the legislative process and=te £ 
course, the legislature is the vehicle fom vNe 
enforcement of law. 

MR. W. FRAM: Yes, an that sense. 
The effect of prohibition in society ine vhe 


thirties was to compel or bring about a 
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disrespect of the law regarding prohibition but 
it also brought about a great disrespect for 
law generally in many areas which, I submit 


ts most “unfortunate. 


(Mr. Fram reads brief to "to the issues involved" 


page 9.) 


THE COMMISSIONER: There “is a 
strict limitation toethat: 

MR. W. FRAM: Yes tas ol tsaid 
he will report to the judge. Now the 
probabilities are that the judge would read 
the report; he would give thenréport great 
weight. 

MR. POLLOCK: With the exception 
that the reference whichepresently sexists, of 
Mechanics Liens to the Master is probably the 
reference which has gone as far as any of them 
to decide a right and that is being now 
challenged in the courts as being unconstitutional. 

MR. W. FRAM: My proposal, 
gentlemen, is simply this: That) thelmatter 
would come before a judge, he would refer it for 
a report to the Board. 

THE COMMISSIONER: But that is 
only inacordance with established practice 
largely in equity where a report would be made, 
say; on an estate... If you determined the 
rates in relation to rights then you have to have 


a strictly judicial process. 
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MR. W. FRAM: Well, my 
Suggestion is that the facts be found and 
reported by the board which carries great 
weight in the field and the court would then 
make the determination on the facts as faund. 

MR. POLLOCK; Well, how does 
that help you in these circumstances? In the 
Hersey case where there is no question of 
viglence Pl isha question 6 Pelticy, and 
whether this type of activity ought to be 
permitted or ought not to be permitted. The 
boara Yoan't decide that: They would find 
aswasi-accepved, “the facts in Herséys were 
agreed. 

MR. W. “PRAM: Well if Herseys 
réequirdés “legislative enactment, that is 
the vonly “answer I can give you to that case. 
That *¢aise swith respect Go the judiciary 
generally, is completely haywire. It is a 
very clear exposition of what the court in its 
wisdom felt to be economic reality and the 
court simply enforced what they thought was 
economic reality without any legal basis or 
legislative basis for it. 

THE COMMISSIONER: You “said 
economic reality? 

MR. W.°FRAM: Yes, accord 
itself what the economic reality was, to use 


your phrase, that there was a basic right 


to trade. This is very interesting, I may think 


idol 
Fasomssemmants. — at voy qlod. 


te ao} daoup’ om at axed? svorty 9289 yoetoH 
bas ,yotfog to maktestip seh tk) poonsfotv 
“od od digo ydtvidos Yo squt atad todtenw 
ax? Hedatmeeg, od ot ton tigne to" antaauey | 
halt bivew vont  ,tedt ebLo@b’ ¢'asorbrsed | wall 
stew aysetoH ak atos't sid ,betqooom\eswies e 


adt AI 


‘beers fet 


i 

a : 2 i 7 
aysarell 2f Lfow sMAR .W gam 
ot ted .dromiaace oviveLletgelmoxtupen 4 


.8aso datt od toy ovig oso Derewanseyino ont 
t oe vtetobbut add ot toeqaer déiw oeBo tedT 
| 8, et tT .etiwvsd wlhavatqnsoo at eVilenerey 7 je 
aiheanne tryoo sdt darw to notttaogxe ssefo ytev | 
add bas vaibiser ‘otmonGos ‘ad of tI9t mobatw 
” Bsw saanoae er dedw heorgtne yiqmte 21409 
10 elaad fsgel vas tHontin. ytiisetotmonoss 
tf wot efesd oevidslatgel | i. 
bise voy SARMOT2°IMMOS. ART ; 2 BEAN 
fysiiser olmonoss hee 

-HY0505, ast MANS Ss a oy ean 
es o¢ 44a seca gtmonoos ont vesaia aap 
Seigler ot ae 2 tan oxods tects es ENOY 
aatite yam I Reiter vtov et enan » sebexz of 


oe. De. “s;, “ee stole 


2769 
Nethercut & Young 


Terente, Ontarie 


that or you may think that there is a right 
to trade as opposed to a right to picket on 
a secondary basis or a primary basis but 
the law doesn't say that. 

THE COMMISSIONER: I would not 
Say there was a right to trade, I would say 
there sis4a Libenty todtrade: It is an 
activity that has not been interrupted by 
regulation except in minor matters with which 
we sare not concerned; But I think in the 
Hersey case, if you consider really what was 
involved jel ewasaagpnopéerty righayrto sconin 
and tout. -of4your town property < Now that is 
Legal g-that isanot reablyra Ebbexrty cof 
action, that ys acsecured right and-zbh you 
interfere, with that,s,seven by your insistence 
on persuasion to'ra degree that will mullify 
the exercise of that right to go in and out, 
then the persuasion must be modified. The 
persuasion itself is a liberty of action. 
There is nothing that says that you can't 
go to persuade and you can't go to persuade 


when the person whom you address doesn't want 


to be persuaded or doesn't want to be informed. 


MR. POLLOCK: LEC Anke your 
position, Mr. Fram, is that the Hersey case 
involved a value judgement on which there 
had been no legislative guidance, is that 


your position? 


MR. W. FRAM: That is my 
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position definitely. And I would add to that 
that the court, in regard to the facts of that 
case, had no right to enforce a value judgement 
unless there is: a legal basis for it. 

THE COMMISSIONER: Welda, I 
must say, personally, I am not impressed by 
calling it a value judgement. I think we 
have got along for about a thousand years 
without that expression taken from academic 
circles and I think it rather hides the real 
questions that lie underneath. So Lf won't 
discuss Hersey because I am not sufficiently 
familiar with it, bute all I say is\ that: you 
have no power in a court to do something that 
the legislature would repudiate, which ypu 
admit would be the case. 

MR. W. FRAM: That applies 
est welled to: the Hersey decltsion, sir. 

THE COMMISSIONER: Maybe it 
does, I don't say anything about that. 

MR. W. FRAM: Referring back 


to the brief again: 


(Mr. Fram continues reading brief from BBY 
alternative procedure" to "..with the real 


purpose of the injunction procedure", page LOR) 


MR. POLLOCK: You say that 
that would appear to be a greater fairness 


in the public mind than if they had government 


by experts? 


ath tot, stone thant a:b wradeenstna 
ate oe \Qllanoateq pyse taum 
ow att I _ stiesmegby f comtav 6 “tt banbbteo 
‘wipat bisevodt 8 tuode to% gaols: to3 svec 
ee tan? tuondiw 
[set odd eabtd ceddex Pf wkde I bas eefotto 


Iteow To2 .ddeentebiw stl gent enottasup 


yidtetottiwe gon ma I @aue0sd ySersH e2auoetb 
voy tat Rt yee T fe ue), th oelbw tebotast 
cand _atitemoa ob o¢ txtueo B nt t9wod on Sever 
ey taceeie .otetducet Disew ermielstgel sad 
y ae 943 (9d binow atmbe 
eeltiqgs tex CC oe. 
stie ,motetoah yseroH sdt od ,ifew a5 
TE sdysM sHaMOLAAEMMOn, AHT 
tani? gods gnidtyas yaa J'mobh I ,#86b 
aoec aaivtst oft « SMART OW AM | 


tiitene tetad ods ot 


oF 


‘ 


1A" mort Ytsind gnibses eounttaos msrT -<M) 
fsat edd dviwe," of "“orubsoord ovitsntstis 


(.0f ogsq ,"stubssotq molttonutnt ed? to saoqiug 


t6dt yse noX” r9OIOT .AM 


deonilst «testy s ed o¢ sesqqe bluow dads 


8@aASs SE GB 


Tnemmrrever bei vent tt med’ batm otfdeq ede vat. 


| 


a 


- Re x 


Tatieqxes yd 


os eye 1 y —_ 


Ga to 
Nethercut &é Young 


Torente, Ontaric 

MR. W. FRAM: No, a separate 
paragraph, Mr. Pollock. What we have suggested 
is that the injunction procedure, generally 
Speaking, be varied so as to provide a full 
and fair hearing of the issues involved. We 
have, in this country, an historical dependence 
upon viva voce evidence and would include 
the hearing of viva voce evidence and would 
Sive the sitting judge or» the sitting 
BFefereey asnthetcasenmayhhber-the utiom tyof 
determining the 
criteria that we have of determining truth 
anctfalistitytarAndait also} "natunallyguweuld 
inciluge the pheght to va Tudlphéearingebringing 
evidencesto.contradict evidenceninpehiefmand 
the appearance of justice would be satisfied 
endajustieenrotacotrse, trouddtalsoabe 
satisfied. 

MRee POLLOCK: We are at 
eross purposes; wl thinkgebecauseryour 
position is that after this hearing the court 
can consult with a knowledgeable authority? 

MR. W. FRAM: That is just 
an alternative suggestion. 

MR. POLLOCK: Which you 
suggest might be the Labour Relations Board 
after the hearing is held. Now, what is this 
consultation going to do? Iseitheoinguto be 
some kind of expert advice to the judge as to 


what action he ought to take? 
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MR. W. FRAM: As to the 
appreciationeofathe facts, I think what we 
were trying to get at on this point is this, 
that there is a constitutional hang-up on 
using a group of men who have, over the years, 
developed a high degree of skill. I am talking 
about the members of the Labour Relations Board 
and they are respected in a practical sense 
which is important, by the people in the field. 
Now, the constitutional hang-up is that you 
can't simply take the question of injunctions 
and give it to the board and say "Here, 
gentlemen, take care of it". Our suggestion 
is that the Board with the proper hearing would 
prettw awell 7 lb isugees tiptscive sune pomohbien; 
but we can't do that constitutionally. All 
we are trying to do in those two paragraphs 
ie tontind ways of getting around the 
constitutional hang-up. An alternative 
which comes to mind is designating a sitting 
judge or judges as a panel who would become 
expert in the field and I think this is the 
epux iof sthe matter. 

MR. POLLOCK: The way 
everything started in 1943 with the labour 
court. 

MR. W. FRAM: Yes, and that 
didnt do very well and there is the issue 
of the problem which is a helpful comment 


to our submission as to why labour matters, when 
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they hit the courts, find themselves in trouble 
because there is a whole area of expertise 
of lack of confidence by the people in the 
field, a whole area of knowledge, an area 
of approach and appreciation of the facts 
that people steeped in the labour relations 
reidohave  and-whicthrtheajudgesedin most.cases, 
With respect, dornovVUnaver 

Anvexamplesofrunat™ Mysierd, 
is this :omThate Ivhaveohadrandegrees=ethis 
is being subjective for a moment, if I may - 

I have had a fair degree of experience in 

and being open.to*the practicalities of 
the labour relations field and I am not 
shocked by violence, not too serious violence 
in this area. Tuam note shocked byocoerecaon 
but, with the utmost of respect, you may be 
or other judges. 

THE COMMISSIONER: As somebody 
said, the many sidedness of truth. 

MR. W. FRAM: Mis Se When a 
person comes in, shall we say, from outside 
and is applying the common law buims mp 
over many years which may not be up tevdate, 
shall we say, with realism and all the law 
depends on this realism, nothing else, I 
suggest - realism, liberties and rights, but 
realism above all, when you apply; rules = 
there are rules, they are there I widd be “the 


first to acknowledge, the rights off propenty 
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and so on = into this situation you have a 
conflict, you have a problem unless the 
person applying them is steeped in this 
knowledge so that he can appreciate the 
proper application of these rules to the 
factual situation. I can appreciate the 
factual situation for what it really is. 

MR. «POLLOCK I suppose your 
opinion applies equally to criminal cases 
in that one who sits on criminal cases must 
be one who has had some criminal experience - 
I don't mean one who has been a criminal, but 
take forrinstance, (Mr. dustice Hartt 
whowhas vyhadhconsiderable icriminaltéexpertence. 

THE COMMISSIONER: The one 
who had gone through penetentiary would be 
most able and, as a matter of fact, that is 
being done in our parliament today. 

MR, W. FRAM: One out of two 
hundred and something. 

MR. POLLOCK: One admitted 
out of two hundred and something. 

MR. W. FRAM: Yes, we may have 
mores 

MR. ISAAC FRAM: Rn this 
particular instance, My Lord, Sthat yourrefer 
to, at least we have had the mantskown é€xperiences 
to prove his own interest in correction for it. 
His experience has taught him that. 


THE COMMISSIONER: Yess Lewill 
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agree, 

MR. W. FRAM: IT would point 
out in that regard that there is a tendency, 
although 1t is Mieteorfieral and not recognized, 
there is a tendency when you observe the 
serious criminal cases that are up for trial 
that the judges who tend to have those cases 
are the ones who have the experience in the 
matter, elther by way of a practice in the 
criminal field or, having had numbers of 
trials previously. 

MR. POLLOCK: Every judge 
sits in regular rotation on assizes and criminal 
Gaees, whether he hasehacd any partbicular 
expervence or Not. 

MR. W. FRAM: Observing it 
from my side of the fence there seems to be 
a tendency for certain ones to take that. 
There was a habit in the Ontario courts prior 
toeformer’ Chief Justice McRuer's retirement 
where your injunction problems tended to flow 
to Chief Justice McRuer and this was very 
good and very proper because he was quite 
expert in the field, even though I might 
disagree with him on certain facts. 

THE COMMISSIONER: There is 
no doubt about at. aveai, i thinkers 
exemplified in the British Court of Criminal 
Appeal. Because there were subtleties in 


criminal law, because the essence of crime is 


seer dail ease fanimino evobtse 
verso anodd aved of Dried: odwineabut entcerts 
odd mt egmetvedse adit eved ostw aan nit ona 
ett ot sottostq es to ysweydetedtte~tetéem ; 
to, aredmun batt patved~t0-6L0m fsnimtto | 
| eg Lenotvenqeatstet ie 
snbut yreve | sX00dd09...AM | 
fsnimtto bas eextees no noltstor asluges int atte | 
“tsivoti«sq une bed esd end tod¢scdw) ¢asess 
| ton Yo sometneqxe 
dt gnkvreadO - 2MAST .W sAM teh 
ed ot anmess srerts sone? 9d? Yo. ebLe ym moxt i 
.tedd? olee ot Bon0 fisttes wot yonebnet s | i | 
tofiq etyueo oftadnO sit mt ¢ided s esw oredT 
tnamsr tte: ego solbtevt: tetdd «remo ot ; | ih 
wolt of pebned empidorg molsonutnt suoY — 
YISyY eaw etdg ons T9usioM eatdeut tekdd ot | ig 
Sd hun nn sie seusood teqetq vrev bas boos | 
trintm I dyyondt eve ,bfekt edd mt treaxe 


-2t08% mistrea, to mia dotw eorgsatd i = 


3 at sied! sHaMOTe2TMMOO SUT. vt | 
| of ot anki E  sfis te thyguods (sduob-on = Ay 
san Isrts) to tod dentist ont ni bomrtiqnexe ae 
4 ak sotéel sue tow sarod passin N tesaet of hee: 
ns : uy 
_ ( 


et emits Yo: conse ialtarasie — dentate * 


2776 
Nethercut & Young 


Terente, Ontaric 
intent, it is the mind and that is a subtle 
thing to appreciate, and therefore, experience 
plus capacity becomes a very important feature. 
MR. W. FRAM: You would have 
to introduce other relationships than under the 
criminal law because the criminal law is 
fundamental. 
THE COMMISSIONER: What you 
are suggesting should be taken into account 
in determining civil rights where the situations 
essentially differ. 
MR. W. FRAM: That may be 
what is needed. 
MR. POLLOCK: Of scourse; I 
Suppose, even in criminal law you would say 
iti provides, ~ustifieation of: certain ectivaities. 
THE COMMISSIONER: Titpuliss wot 
sufficient to make that general statement. 
What other justifications are admitted by 
the criminal law? 
MiwecF RAM: You can number them 


on tour singers’. Returning to the submission: 


(Mr. Fram continues reading brief from 
"Connected with the effect, page 10) toe “.. Liable 


to. infringe the public peace" page 11.) 


MR. POLLOCK: Do you base this 
on any basis of "Those who plead equity must 
do equity". The "clean hands doctrine"? 


MR. FRAM: No, this document 
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was prepared by Isaac Fram and I would give it 
Some Support personally. 

MR POLLOCK § woul d ethane so, 

MR. W. FRAM;: VES, Wtio. (a7 
Suggest the background of it is that you have a 
labour relattomisitiiattien and a suggest that 
society asks a duty on both parties to a 
labour relations situation to discuss and 
settle without resort to a strike weapon and 
there is a failure by the parties if a strike 
results and in my own somewhat brief experience, 
I have never been involved with a situation 
whereathenemployer is notmato faud tuveraetaaeast 
as much a degree as the unipn 1s in the 
breaking down of the negotiations and 
collective bargaining process. The process 
breaks down, the union strikes, the employer 
thensseeks thes atdpof! the: lawoto;®inserréect , 
protect’ hisaproperty®rights,*which L¥suggest 
is what the law is concerned with, but what 
societyeis concerned with, and I suggest more, 
is the keeping of the peace. Now if peace is 
toebe kéepttbyran ingvunetion rest rainang striking 
or striking by other than one or two pickets 
then the other side, the employer, should cease 
activity which, in itself would bring about a 
breach of the peace either at that time or soon 
thereafter namely, if he gets 
ar injunevion to prohibit mass “picketing, he then 
should be forbidden to carry out any activity 


which would inflame the picketers, the non- 
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picketers at that point, to again become picketers 
in flagrant breach of the laws edict which 
is somewhat the situation we had in Peterborough. 

THE COMMISSIONER: What have 
you to say if both of these methods or actions 
or crises are prohibited - the picket 
line and the employment of strike breakers? 

HRET ING PRAMS I would say 
that would be an acceptable procedure, 
personally, from my own experience. That 
would be a desirable procedure. striking 
under those circumstances - or rather shall 
we say "picketing" - is rendered unnecessary. 
Ltbvisumerelyratmattersofinforminge they pubdaic 
by whatever means they may have, other than 
picketing; but atsthersame, timegureacsure) the 
union that the strike 1s legitimate in the 
sense that the employer is not being permitted 
to deliberately break that strike by employing 


underhanded methods. I would say that would 


be a fair approach. 


MR. POLLOCK: How would you 
look at it from the point of view of the 
employer who was faced with demands from a 
union that he can't economically meet? 

MR. Int PRAM: Thatnl se dealr 
miitht mater: ontmm ithe brieti< I do suggest 
that these things do happen, they have 
happened in the past and there is no reason 


in the world to suppose they won't happen in 
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the future but there has to be provided 
machinery if of course the employer - and again 
I come back to the original matter pertaining 
to injunctions and so on - my contention has 
been, ard: this tiswas ‘acres of experience, 

if an employer feels he has no recourse other 
than to negotiate, he will negotiate. If, 
under the threat of necessary or compulsory 
arbitration, he will negotiate feeling that his 
best measure of justice will be arrived at, 

not by conflict but by mutual agreement 

wherees the fear or the positdon of VWntlair 
requests*'on The’ part’ of thevurtlon would ouwite 
obviously, if they had the complete one-sided 
power ‘or ‘authority Tot impose 1th 2 reate 
disruption and destruction, Piwould use’ the 
term, but the approach has to be = we have 

at “the present: time cone vation procedures 
where they try to, under the Labour Relations 
Board where attempts are made to reconcile the 
differences between thetwo parties. lim they are 
not acceptable then,of course a strike results. 
But I think that the regulations pertaining 

ro thate'showlias gota: Int tile: ‘furthem-onrP think 
that where conciliation fails there should 

be compulsory arbitration. I think compulsory 
arbitration examines allfacets of the issue, 
economic factors as well as the industrial 
facets of the issue and I think that should 


be binding on both parties. I think that. is 
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the ultimate for both parties. 

MR. POLLOCK: You just eliminated 
the strike. 

MR. “De FRAMr Yes ysl ant not 
Suggesting that the first step should be 
compulsory arbitration. I think experience 
will teach us that once compulsory arbitration 
becomes a fact of law, that the very same 
employers who would find difficulties in 
completing negotiations would make an entirely 
different approach and so would the unions. 

THE COMMISSIONER: Well, at 
the present time they are under the domination 
of a shibboleth about freedom in bargaining 
ancdiit Wet ts'eems, ot bercal sort Tar barrier roo, the 
reception rof any other ideas such as syou suggest. 

Din Piss eee RAs The difficulty 
is: this': Thatiethenunions thave clive: for 
so many years with what they consider a 
curtailment of their own powers and their 
own rights. They have lived with that since 
the moth tcentury’. They go back to the days 
and they think back to the days when two 
men discussing, dealing with an employer, 
were charged with conspiracy. These things 
are not forgotten, they remember those things 
and they are very, very jealous of their powers 
and until such time that they can be thoroughly 


convinced --=-<- 


THE COMMISSIONER: I think, 
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though, you have got to add this to the present 
situation, that they have become conscious 
@ the power now of united action which was 
denied before and the consciousness of such 
a power inevitably leads to a certain arrogance. 

Me Ie eP RAM: It does. 

THE COMMISSIONER: Let me suggest 
this to you because I think it is important 
enough to ask your opinion, after your 
experience. Suppose you prohibit now, both 
picketing and the employment of strike breakers 
and you have a situation eee the anion wus 
powerfud ‘andi sthevempilioyer has a relatively 
small business which .camay in power peneet 
that of the ‘other, yow can have, I think; 
an independent tribunal that would permit 
him whatever was necessary to preserve his 
existence by the employment of strike breakers 
if necessary. YOu would have a certain 
Hye xi ball ty t ewe ¢ 

MR yee RAM ¢ Well, the only 
difficulty about a situation of that kind is 
where you draw the line and where you deal 
with an employer under the circumstances you 
relate or; as the ‘general application ofa 
principie vor meuler 

THE COMMISSIONER: But you would 
have to have a very competent tribunal. Now, 

I am making a statement I can't support by 


actual reference but you can have, certainly, 
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Situations in which the action of a union has 
destroyed a business. 

MR. I. PRAM: Oh, definitely. 

THE COMMISSIONER: Wellpjayou 
know the indications of that. A tribunal 
could see from the reports of the businesses 
themselves, by the books, by the standing of 
the business and they could arrive at a 
conclusion that the demands of the union were 
so radical and so unreasonable as to make it 
impossible for that business to continue. 
Surely they could arrive at a fair conclusion 
that that was the case. 

Ma bt PRAM: May I perhaps 
illustrate that by a specific example that 
has taken place where an identical set of 
circumstances applied as you have just now 
related. This went back in 1939, it is 
quite a long while back, where a situation 
of that kind had arisen where the union were 
making in this particular instance, where they 
were covered by a labour agreement where each 
company settled its costing on a piece-work 
basis as it applied to this particular company 
and the uninn at that time felt that this 
employer was getting away with things, so to 
speak, getting far too low a cost of production 
in relation to others and the result of it 
was that the union contended they should up 


his prices to a point that I concluded at that 
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time, as did the employer, would automatically 
lock his doors. That would have been the 
ultimate result. 

Now we had recourse at that 
time to Professor Finkleman and we had agreed, 
and*he ‘in’ turn. sentadm his accountant to 
examine ‘the records\or the @ompany ,D its 
capabilities and its requirements for 
continuity of operation and he made his 
finding based ion Hhis»accounanti sy: report 
end. themunion was bound to accept it. ~The 
result was there*was. awery, veryiserious 
modification of their demands to a point where 
the employees, who at first resented it, were 
told = now this is where disciplinary action 
comes in - they were told that "This is what 
you get and nothing more and the alternative 
is to leave the place of employment or leave 
the union if your MikeMISBuviithis was tar decision 
that was final and binding on his employees. 

THE COMMISSIONER: BY =the union. 

MR. 4... RAM: Not by the union 
originally, but by the impartial arbitrator 
whose decision was imposed on them. 

THE COMMISSIONER: That is 
quite consistent with what I suggest. 

MRS De cPRAM: This is why I 
say if necessary, compulsory arbitration. 
First of all my contention is that this 


should be a required provision in every union 
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contract, every union-employer contract. But 
whether or not they impose that is a matter 
between the two parties. Bun arate, final 
analysis, there should be an enactment under 
law which will impose compulsory arbitration 
where they fail to agree. 

THE COMMISSIONER: I can say 
vO Fou hate think thats, the rot viaeized 
manner of dealing with these things but you 
can't get one union or one employer who will 
admit that. 

Mi eabo RAM: tT think at the end 
of the brief, I make particular reference to 
that in which I suggest that this can't be done 
overnight, it will takettdime, aa it is not 
merely a matter of time. Its isiimerei.y the 
thought and approach and the attitude ‘that 
Waste demcorrecusd: 

THE COMMISSIONER: mt tis: the 
attitude towards these questions that creates 
thevdigeli culty. 

MR. I. FRAM: That is a serious 
problem and I think the attitude can be corrected 
by the practical application under law where, 
while there may be resentment - and this is 
quite natural there will be resentment if, 
for example, at the present moment our government 
would decide to enact labour legislation 
which would impose compulsory arbitration, 


there would be terrific resentment by the union. 
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But I think the adjustment would come as you 
would have an entirely different attitude as 
we have today in Sweden, for instance. 

THE COMMISSIONER: Then, let 
me suggest this: chat LP you can say, get 
rad-ef pLeckéetane and quarrelling and snarling 
and ending of strike breakers, then if there 
is any danger of an industry being destroyed 
or even of a union being destroyed, a tribunal 
could+sey, or Pive authority to say "This must 
be settled either by allowing strike breakers 
to come in or/and keeping the picket line 
abolished" or it may direct this issue to be 
determined by arbitration. 

MRGAT: FRAM?> Yess Any one 
of theee alternatives would be binding. The 
important thing is to recognize that there is 
or’ichere may -be;yeUuncer Certain civenteireumstances , 
avjustatiable-contention* by elthers6f the 
partsies* which has to be reconciled either 
by mutual agreement or fairly mutual agreement 
by an outside body and again I say governmental 
appointed agencies for that purpose examining 
every facet of the issue and then making a 
decisive decision. 

THE COMMISSIONER: 2+ornink,. 2% 
fact, that would be a very proper mode of 
adjustment. 

MR. I. FRAM: Tavs" e-racher 


interesting because it refers to what we were 
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talling about a moment ago. There were two 
representatives of each group plus the 
arbitrator - a panel - a panel of five and 


the issues were examined by this panel. 


Invariably this became common procedure,. The 


union group was directed not to vote against 
the unions! position abradl;times,..aNow,.this.is 
rathersimportant, 

THE COMMISSIONER; Will you 
continue, please? 

MRew Lae FRAM? The two union 
represenatives on the panel were told that 
they must always support the union's contentions 
and as a result the decision - it was-so 
obvious the decision should have gone against 
the, unioni=butein.erderato,reach.aveonclusion 
one company representative voted with the 
union representatives contrary to all decent 
practices and the decision went against the 
employer. 

I.took.the matter up with Professor 
Finkleman as I was not sitting on the panel. I 
asked him, "How on earth could such a decision 
be made in all good sense?" and he said, "Well, 
it was not me who made the decision. I was bound 
by a majority decision", and he outlined 


the circumstances. 


I made it my business to eliminate 
what we called at that time commissioners and 


left one civil arbitrator. Eventually, we 
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got the union to agree because as a result 
of that decision I in turn, to retadiate, 
instructed the employer representatives on 
this commission to protect the employer's position 
regardless of any facts that were put in; 
in other words, it created a deadlock 
and when we had had sufficient deadlocks - this 
was the picture of a transitionary period leading 
to the position we find later on, that we 
realized there was no conclusion possible 
under those circumstances and we then agreed 
that we would have an arbitrator who would 
be the sole arbitrator to make decisions and 
make them binding and as a result that 
went into effect and as @ result further I had the 
same procedure introduced into New York as 
a result of. my .experience theres 

MR. POLLOCK: Also in 
Montreal as well. 

MR. I. FRAM: Also in Montreal 
too. This has proven the importance and 
value of an arbitrator who can make decisions 
and make them binding. 

THE COMMISSIONER: I wish you 
could persuade some of the employers on the 
soundness of that view. 

MR. I. FRAM: I mention that over 
and over again in articles in the press and 


in talks at various times. 


THE COMMISSIONER: What was 
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the name of the labour leader in New York? 

MR IPRA: Dubinskii was 
tHe resident? aw that time of the 1.G.WU,, 
but the arbitrator, the individual arbitrator 
in New York - I will get his name. 

THE COMMISSIONER; Hillman 
was the man I had in mind. 

MR. I. FRAM: Hillman was 
the head of the Amalgamated Clothing Workers. 
Dubinski was the head of the International 
Lady Garment Workers Union. 

THE COMMISSIONER: What was 
the name of the union that Hillman was head 
inn 

MRACEL SSERAMS Amalgamated 
Clothing Workers of America and the other was 
the International Garment Workers Union with 
whom I had dealings. 

MR. POLLOCK: The arbitrator 
iyeMentreal is Carl Goldenbderg. 

MRA TV oPRAMS Carl Goldenberg 
was the arbitrator in Montreal and before him 
there was one who was in this position and 
who passed away, unfortunately. He preceded 
Carl Goldenber and then Carl Goldenberg took 
over. 

MR. POLLOCK: How many 
arbitrations have you actually had during 


this period of time? 


MRAO.SE RAM: From then until 
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Is retired? 

MR. POLLOCK: Well, ye'sae up 
until today's date. 

MR Lago PRAM: I would say 
that recently there have been very, very few 
iif anys I was invited to participate in one 
three: years! arose butr Ti woirldesayothate from 1937 
until, let us say, now, there have been about 
60.of them = 60 anyhow. We had 17 in one 
veer. 

MRao POLLOCK : The ability 
to pay in the needle trade industry is 
really the determinings factor mdsnl ci it? 

MR. I. FRAM: Werk .o mot 
entirely, thererares condit lonsl prevailing 
in various plants» that: nave tio be regulated 
andvcontrolbbedseThere ware.dnstancess of 
Gismissals, discharges and so on but the 
ability to pay is more or less standardized 
today. 

MR. POULOCKS Yes, but that 
is probably the reason why the arbitration 
can't work in that atomosphere. 

MR Oui GRAM: Very, tWermy Mew 
arbitrations dealt with the ability to pay 
and the rates. This is the most surprising 
fHmeot alin Very few dealt with the rates 
On pay. The astonishing thing was - I am 
sort of more or less going into trade terms 


and it may be important to you - there is 
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established what I had established, a unit 
Ciwsvineg, Dass, Now the unit costing basis 
determines the production cost of any given 
item based on the labour content which is 
broken down to fine detail and then calculated 
in total and this applies in variations to 
the level of everything in common use. 
THE COMMISSIONER: You had 
a united organization of employers. 
MR. I. FRAMs Yes, that is 
a very strong organization today. It was 
again, an educational process. I am thinking 
back and I would relate their mentality and 
their attitudes of 30 years ago to the 
overwhelming percentage of employers today. 
The employers today are thinking in terms 
of what these fellows thought in the thirties. 
THE COMMISSIONER: Exactly. 
Mrs. RRAM: And this is 
where it is a matter of education and informing . 
THE COMMISSIONER: I quite agree 
and we have actually had an example of where 
one employer hired the strikers of another 
and boasted about the establishment that he 
had thereby created. If you have that 
attitude of employers to one another, you 
can't do anything in the manner that you 
were successful in doing. 
MR ils a RAM.: The only 


unfortunate part of it is - and thie 1. say by 
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speaking to any number of employees in different 
industries - there seems to be a tremendous 
dread and fear of the union of some monster 
who will come along and destroy them. LG ws 
so unrealistic thinking today, because 
basically the unions are - and I refer now to 
the union management as a general rule - very 
level-headed, much more level-headed than 
people give them credit far. 

MR. W. FRAM: OF POLsoCaL.y 
they are more conservative. 

Me. Le BRAM And in addition 
to that they have economists and what—have-you 
studying conditions and everything else 
pertaining to an industry as well as their 
own standards of living but it is the 
indifference and, shall we say the truculent 
attitude of employers where the management 
of a union will try to sort of Cool whem out 
and they are then under suspicion because 
of their attitudes and you get wildcat strikes 
as a result of this but it is not the union 
management, it is because of the - shall we 
say the careless attitude. 

THE COMMISSIONER: ie could 
be pointed out and I think legitimately, that 
we ao have some unions who, from certain of 
their actions you can only infer that there is 


not good faith in their dealings. 


MR. I. FRAM: Yes, I quite grant 
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you that. That will happen in certain circumstances 


which I know of too and there again, again we 
had a very drastic change. in the itndustrial 
micture here.in the last.1>.or 20 years. .We 
have .bad.an<infiux from.otherscountries. Lnese 
are now employed in various industries and 

the union leadership want to stimulate unionized 
activity or union interest orwunion participation 
for. these people and the only offer.~they can 
make to them because of the background, because 
of the lack of knowledge and experience and 
knowledge of unions as such, is to stimulate 
them by some rather overly energetic attitudes 
and, bhinking. «..7hiseds wheal you will find. 

for example, as we had in the construction 
industry because they want to get these people 
sort of to a point where they will lean on them 
and feel that they have become the tin gods 

to whom they must go. 

THE COMMISSIONER: Yes, we have 
had evidence to that effect. 

MR. I. FRAM: These things have 
happened unquestionably, but that.is,Bhe 
exception, not the rule. 

THE COMMISSIONER: By the way, 
are you living in Toronto? 

MR. 2.» FRAMs Oh, yes. 

THE COMMISSIONER: Have we your 


address? 


MR. I. FRAM: I would be very 
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glad to give it to you. You have my office 
address, 

MRa POLLOCK: POsChata« so far 
as your arbitration experience is concerned, 
the arbitrator has not been plagued by the 
difficulty in determining the criteria as 
to how much aman is worth. 

MR. FRAM: General lys5< now 
That may happen, yes. Jameter now to The 
collective bargaining. There. have been 
instances where the union has come along and 
demanded ,« Leto usetayay terdd lust rate] the point , 
ao» ten) perecent» increase in overadd , ior: whatever 
the case may be. These matters have gone 
to the arbitrator, yes. That is an industry-wide 
increase, not in isolated companies or 
isolated organizations, and there again, the 
facts were examined and again I recall a case 
in point where such a demand was made in the 
course of negotiations for a new contract 
which, incidentally, was started many months 
prior to the examination of the existing 
contract where the union had forwarded a 
demand for a substantial increase and we felt 
that it was unwarranted at the time, at that 
particular time it was unwarranted. The matter 
was referred again to the impartial chairman, 
Professor Finkleman, and he found again on 
examining the conditions of the industry and 


the overall economic picture that was prevailing 
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at the time, that there was no justification 
and no increase was permitted. It was accepted 
by the uninn, albeit with downcast face. 


THE COMMISSIONER: There must 


have been a very sustantial trust in the 
attitudes of employers and employees. 

Me De PRAMS re SN 

THE COMMISSIONER: That was 
the condition of your su¢cess:. 

MR AL OAPRAM Yes, “fo -f0es 
back to the time now, the overall story; if 
you take a dog and you whip him hard enough 
he will begin tobeg and do things that he 
wouldn't do otherwise. They had been badly 
whipped and hurt in the early thirties. In 
1931 there was a vicious strike, perhaps one 
ofthe worst An the history of the needle 
trades where, again, every conceivable means 
of strike breaking and battling was used - 
police, the knock-out of people, you couldn't 
imagine anything that is used today in fighting 
a strike that was not used at that time and, 
as’ is™pointed out in ‘the brief, the result 
was both parties suffered. The union was 
decimated, the industry was decimated very, 
very badly and then they realized - ana this 
is the time they realized "Well, what are 
we batting our heads against the wall fore 
What ates the ultimate result? The industry 


had gone, the employees were starving. 
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THE COMMISSIONER; Is there 
any history of that period written? 
MRai I. FRAM: Oh, yes there 
is < 
THE COMMISSIONER: Does it 
give a more or less realistic account of 
what actually took place as you have 
Rescribed ate 
MRiods, HRAM she Mesyems.re) matter 
om fect wibite reriicsr @: Niet orys Dee Syeda va 
book == I have a -copy in my office of this 
bookugiving the, historyarof the, strike, along 
with a similar strike which took place under 
similar circumstances in New York outlining 
what had taken place at that time and, as a 
result, off these strikes, woheyonexsin New York 
and the one here, there was a realization 
that "We have got to get down to some more 
practical basis in approaching industrial 
problems" and then, as I say, we started 
that after this strike and after this holocaust. 
THE COMMISSIONER: Could you 
let me have, sometime, the name of that book? 
MPie Jed RAM: It was the history 
of the 1.G.W. and the writer was Devine. 
I will get you the information on that book. 
MR. POLLOCK: I suppose really. 
what you are saying is that if the heat gets 
hot enough, then even steel melts. 


MR. I. FRAM: Exactly »: amd), the 
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point is that as a result of what had 
transpired in those years, as I mentioned, a 
group came to me and I said "Now where are 
we heading here", They are in the business, 
they have their iinet to make, what do 
We do from here }frand .l Pvold themetheelirsretiine 
is "Make.up your minds that the unions are here, 
they have a function to perform as you have 
a functiom*tdrperform, iget together sand ‘stop 
banging each other's heads together but rather 
talk and understand each other's circumstances 
and each other's needs and when you have made 
lp-ayourimindirto ido ithadig thenpcceme ibace and 
see me", which is what they did. 

THE COMMISSIONER: Do you think 
thavwihe ss tiat ton sioreo lnigueleand special 
that your conclusion would not ‘apply generally? 

MAS CLORP RAM: It would apply 
generally because the result of what 
transpired is simply a matter of attitude. Once 
the attitude was reconciled with the living facts 
then you could begin to move constructively. 

THE COMMISSIONER: ident 
think that could be challenged in any way. 
There is no doubt about that. Lt hs) 42 
fundamental change in attitude. 

MRacL. FRAM: Thieeis adel 
that matters and as a matter of fact it would 
be astounding to find that union leadership 


ad tft ivholeris more concerned with industrial 
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peace than are employers. This might be a 
surprising statement but it is a truthful 
statement. 

THE COMMISSIONER: That lies 
Hvéehind the fdeade which ss put "up. 

MRE DT MRAMS Very definitely. 
We live more or less from day to day. They know 
they have their problems to face and they 
want to retain that which is important to 
them commercially - shall we say the following 
or the respect of the whole membership which 
is one of the main’ responsibilities of union 
leadership and it is the responsibility of 
management and employers to see that that 
respect is maintained, not by taking a dog-in- 
the-manger attitude on all issues. 

This is why I have suggested that 
instead of negotiating as, unfortunately, we 
have known in the railway strike last year, 
sit on thelr seats “and let each one talk and 
talk themselves blue in the face and then 
shrug their shoulders and walk out. These 
things go back to the union membership. They 
report now, try and visualize what happens 
when a union officer reports what has transpired 
during the conference. Then the emotions 
come to the surface. 

THE COMMISSIONER: Do you think 
that those who view that critically are the 


little people in the union? 
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MR lies RAMs I would say not, 

THE COMMISSIONER: It. seems 
tome that-you have, without detracting at all 
from the fact that leadership is bound to 
arrcertadn jexteniz to express itself, nevertheless, 
the solid, sensible judgment which is often 
kept, ‘stent. 

MR. Inf BRAM: You will usually 
find - and I have had occasion, I was 
invited to address union meetings and you will 
usua lige findsithate they: are. whiting sormofsiient 
and observing and ‘onieenaae what the score is 
and what the future holds for them and it 
will take one rambunctious individual to 
get up and throw a very caustic remark about 
the report and what was said and that starts 
an inflammable situation. This is what 
usually happens. 

MR. W. FRAM: Ifyd maya ,addi dir. 
Commissioner, as a sort of summation to what you were 
suggesting on compulsory arbitration, my own 
view that it would be/most civil Zednene 
practical situation if we had free, collects ve 
bargaining and then on the failure of Mneec 
collective bargaining, compulsory arbitration. 
But I suggest» that it is politically, an 
unrealistic view to expect that a recommendation 
of that kind would be acceptable to any 
government, any legislature that likely had 


power in this province in the near future. 
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It is suggested, though, that they might be 
able to get in by the back door and have a 
code of arbitration. 

THE COMMISSIONER: What do 
you mean by that? 

MR. W. FRAM: There is 
relatively little law available in the labour 
Fre letions, Tiere. If there was such, an 
animal as compulsory arbitration - and let 
us suppose for argument sake that a statute 
was passed at the next sitting providing for 
compulsory arbitration - there would have to 
be a well drawn and well thought out statute 
providing for the mechanics oOfsarbi tration, 
the measuring sticks to be used and that sort 
of thing. There would then have to be built 
up a cadre of individuals who are skilled 
in the application of arbitration and who 
were respected in the application of arbitration. 
This, I suggest, we do not have now and nl 
would take some time to build that up. 

MR. POLLOCK: We have got the 
hospital arbitration. 

MR. W. FRAM: That sacs thes only 
code of sorts as to arbitration and it 1s an 
inexact instruction as to the arbitrator. 

MR. POLLOCK: You are going 
to give us some exact terms, are you? 

MR. W. FRAM: No, I am not, but 


I am suggesting this, sir, that. a, practical 
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application of the question is that labour 
relations matters, collective bargaining, 
would continue as now. TRETE*WOuULa "be, “8s 
I suggest, a correction as to problems 
that many others have mentioned before you 
as to the actual hearing of injunctions, the 
application of the infunction-proecedure’s 
frere-shoulra*pey *f-stgresy> “aaprovirsren ror 
arbitration in -essential "Industries 5 -ancuserites 
Or “a *pubiite™=masure, “oplus-a provision im the 
Aet-that“in s¥tuations “deemed‘by the -cabinet 
in the’publicanverest - this would be a 
political decision they would have to make from 
the individual approach - that the same 
arbitration act would apply and thus, over 
the years, a law of arbitration could be 
Hulit@up “and* a-eroup “er -skilled.individuals 
could be developed. Now this-is*a problem, 
the skilled individual problem is a problem 
we have in this jurisdiction right now in 
that judges, as you know, are in effect shortly 
to be prohibited from sitting as arbitrators. 
There have been no real steps, in my submission, 
taken to develop a group of arbitrators. 
THE COMMISSIONER: What would 
you suggest as to the training of arbitrators? 
MR. W.FRAM: You would have 
to start with good people, they would have to 
be well paid to attract good people because, 


unfortunately, in the labour relations field, 
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1 

lawyers take a view if vou become an arbitrator 
2 

you cease acting for either side. 
3 

THE COMMISSIONER: That ls 'the 

4 that 

mentaltraining / Tothink an arbitrator ought 
5 

to have, to be able to see things from every 

point of view. 


MR. FRAM: Speaking of a lawyer 
Meche “vapour releutons Pied frit would =e 
ideal if one were permitted to act for management 
and *for- favour. ci *course,. sin ditrerent 
industries, but "this is*net only *malrum-prohibitum 
Fe is“ma Pun “in sey 

MR. POLLOCK: Paere “are ocG 
lawyers who do act for both sides. 

MR. FRAM: Very few in Toronto. 

YT have fad my focet An-both doors and “1 “Ls'-a 
little dangerous at times. 

MR. POLLOCK: There are Some. 

THE COMMISSIONER: You axe 
inclined to be tainted. 

MR. FRAM: Youmarese sy ee, there 
has to be a corps of arbitrators built up and 
for no other reason than our present arbitration 
within the collective. agreement. The authorities 
are really, with due respect to the authorLucu Les , 
not building up a corp of trained arbitrators. 

THE COMMISSIONER: dor“ "see 


whv there couldn't be a university course 


that would look to the training of mental 


attitudes and, of course, it employs some 
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familiarity with economics and industrialism 
and that sort of thing, but once you have 
that, then at least we have to have a given 
qualityrof mind to begin with. 

MR. W. FRAM: There “Ps UT6 
reason why "a good group could not bevbuilt up, 
buv tomy “knowledge y vic real stepsichaverbeen 
taken to construct such a group. There are 
a-certain Witmbentavallablepuoficourses) but 
there “dreta Slot mere needed, 

MR. “POLLOCK: Necessity is 
the mothercof°invention. 

MR. W. FRAM: Except when you 
see some of the decisions rendered by certain 
boards of arbitration and become involved 
with certain boards of arbitration you wonder 
where the system is going to go. 

Mi. POLLOCK: Alla say 16 
when the judges leave us, then there will be 
a Crews. 

MR. W. FRAM: June the lst is 
coming on us very soon. This Obs tthe rmdate 
L-hear about. 

MR. POLLOCK: Tels pike oa 
strike deadline. 

MR. W. FRAM: That is the 
strike deadline. We will have a collective 
bargaining dispute just paier fo qbhats« 

My submission, though, is, that 


4f such a code is promulgated, if such a law 
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of arbitration is promulgated by the legislature, 
then we will have a starting point. eT’ course, 
any statute developed today = I say this with 
all respect to those who have drawn it - 
any statute today would have to be tested 
in practice and it would have to be changed 
threughout the years*so that if*and when 
civilizatidon@approaches’ the’ Tapour relations 
fieleein Ghe-Tuld Sense -*yourwild then have 
a workable and local law of arbitration that 
has been worked through, thought through 
and is“practicable*. 

These are really separate and 
ancillary matters to what we have talked 
about before, as to what are contained in the 


brief. 


(Mr. Fram continues with brief from, "While 
the present Labour Relations Act.." on page 
11, down to, "...presently arises under Item 


(oy.! om pare iz) 


MRS POREOCK:. Do you mean that 


people ought to talk more and listen less? 

MR. W. FRAM: I think what 
was intended there - that people, when they 
are meeting, should engage in honest bargaining 
months prior to the deadline. There are 
some people in the field who delight in the 
drama of getting down to real negotiations, 


a day or two days prior to the termination of 
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the agreement. I have done this myself, they 
deliberately hold off real bargaining until 
after the agreement is over and you have a 
situation where you are going to get answers. 
This works both ways, of course, because you 
can't eive van offer. The way things stand 
how, you cant civye an offer six montis orior 
to the expiration of the agreement without 

it being taken as an admission of weakness 
Sype. OF thine. You should nold?) that wricht 
to the end and then give the offer supposedly 
when you are coerced to give it when you have 


been prepared to give it for months. 


(Mr. Fram continues reading brief from, "Under 
Item (ce) legislation...” down to; “Ine whole 


of which is respectfully submitted." page 12.) 


Me. Pollock, Mr. Commissioner 
asked me to say a few words - and I apologize 
that they are extemporaneous purely and this 
is on a subject that I understand has not 
been brought before you previously or at 
least to any great degree which is the Industrial. 
Standards Act. It is a provincial enactment, 
as you know, which is somewhat similar: to the 
Collective Decrees Act, I believe it is called 
in Quebec - Extension of Agreement Act. It 


4s an act of which the mechanics are this, 


that in a given industry - the way the act is 


worded is, If employers and employees who hold 
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in errect, a mMajorivy position in the inqustry 
make application to the Minister for a 
schedule of maximum hours and minimum wages 
to be prepared and made effective , the Minister 
then has a conference called, an investigation 
made” by an o1ficer of tne Deparcmen., a2 
conference is called where representations 
are taken and if the Minister is satisfied 
that the suggested wages and maximum hours 
are agreed to by a majority in the industry, 
a schedule, which is a regulation under the 
Act is then passed, which effectively applies 
those minimum wages and maximum hours and 
other working conditions to the given industry. 

THE COMMISSIONER: Throughout 
the province? 

MR. W. FRAM: ca some cases 
throughout the province and in some cases HOt, 
In geographical regions, usually. There are 
two types of industry looked to in the Act; 
the first are industries which are inter- 
provincially competitive, in other words, to 
speak specifically of the dress and sports 
industry, L act for the advisory committee 
in that industry. That industry is inver= 
provincially competitive with a similar industry 
in Montreal and to a lesser degree, one in 
Quebec. There is some production in Edmonton. 


The way the act is drawn, this goes back to 


I think 1933 or 1934 --- 
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THE COMMISSIONER: I-think there 
was an appeal on the constitutional methods. 

MR. POLLOCK: Ments and boy's 
wear. 

MR, RP RAW: Men's and boy's 
wear, TOlLVOr. There-was a trip -overseasion 
that. That case held that the assessment 
that was levied on employers and employees 
on the iardwsury “vow pay for administration in 
a given schedule, was”a direct tax by “the 
Provinces I-think that was “the -main issue 
when it went to the privy council. 

THE COMMISSIONER: It -was 
really compensation for services. 

MR We MAN? “YES, “that “uire 
services were provided and this was a direct 
tax to pay for those. And the'’advisory committee 
are given authority to administer their own 
industry. They are given the power to levy 
a maximum of one per cent on employees and 
employers to pay the expenses of administration. 
The other industries are administered directly 
by the Department of Labour with the assistance 
of an advisory committee. There is an advisory 
committee in the case of the auto industry. 
There is a committee appointed by the Minister. 
Under the Act it doesn't say so, but as a matter 
of practice the chairman ig usually a neutral 
and there are two representatives efylabour and 


two of management. I think it needs some 75 
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percent. agreement. to gain.a majority in any 
industry. 

The etrect ofsanschedule is 
this: firstly, many union people do not like 
the Industrial Standards Act. They have no 
great .desine to cooperate in obtainine the 
schedule because of.the fact that. they feel 
that it interferes with their organization 
of unorganized individuals because the 
individuals tend to get wages close to what 
are .obtained .by collective bargaining » ,some 
10. or 15 per cent less. perhaps .but «close .and 
it takes a lot of leverage away from union 
organizing. Manufacturers, speaking of the 
needle trade, have been for some time quite 
stronelysin favour of it because Jt. .bringes 
in one of the essential purposes, at least 
professed purposes of the Act when it was 
passed in the legislative which was to do 
away with unfair competition. 

Let us take it this way; Without 
an Industrial Standards Ach schedule inyrhe 
ladies' dress and sports industry, you have 


a labour cost difference between union shops 


and non-union shops of 20 per cent. Would that 
be’ fair? 

MR. I. FRAM: rove waver 
high, less than that. 


MR. W. FRAM: Shall we say 


10 to 15 per cent. With the Industrial Standards 
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schedule, the cost differential is, cut down 
to about 8 to 10 percent and therefore, it 
is an advantage to management on cost. ft is 
also an advantage to organized employers in that 
hours are restricted. Inethemneedle trades 
this is very important because it means that 
when it comes to getting out special goods 
Go theeretatl trade, alliomanufacturers 
have the same problem of not being able to 
work Saturday mornings without a permit, et 
cetera, and they cannot beat competition by 
working through Sunday, which could easily, 
otherwise, be done. 
The question of other merits 
of thes Act=is: I would suggest there is a 
very obvious merit to the Industrial 
Standards Act schedule applying to the 
needle trades because there you have a 
continual influx of immigrants today, and I 
am not talking of the Italian immigrant group 
coming in ten years ago but today you have 
new immigrants coming in, Portuguese, Chinese, 
et cetera who really don't know anything about 
local conditions are very easily taken advantage 
of. Under the schedule there is an excellent 
control of wages paid to them. Certain 
employers who would otherwise gouge, are 
forced to pay minimum wages to these people. 
One of the areas where an 


Industrial Standards Act schedule, if properly 
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administered and properly financed, can be of 
immense use, I suggest, is another area of 
labour activity that; I am:quite familiar with, 
which -be the residential..construction. industry. 
No one need worry about the commercial 
construction ehield yrat dieast not in the gense 
of, helping: people. it is. ,well.organized and 
well self=policed. However, the mesidential 
construction sndustry 48 a horse of a ditferent 
colour, at leasteas ufarrascthe oronto.,area, goes. 
There is a verv small degree of union activity 
and there is a very small ineffectual degree 
of employer cooperation or employer associations 
in the residential industry. 

MR. POLLOCK: There is probably 
a very low degree of employer stability. They 
are in and out faster in that industry. 

MR. W. FRAM: There tends. to 
bey yes, a great deal of instability also 
except in today's market there is a tendency 
for the unstable ones to be out of it rather 
early in the game. 

THE COMMISSIONER: To what 
industries does it presently apply? 

MR. W. FRAM: The schedules 
under it is, firstly, the barbering and hair 
dressing industry. Many of those - local 
barbering schedules through the province 
which are effective in keeping that trade at 


a reasonable level of income. 
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THE COMMISSIONER: And that is 
the only one? 

MR. W. FRAM: No, there are 
the interprovincially competitive ones, there 
are existing and useful Industrial Standards 
Acts schedules in? the dress and? sportsadndustry, 
ladies' cloak and suit, men's wear, --- 

MEW POLLOCK: Apart from the 
needle trade? 

MR. W. FRAM: Apart from the 
needle trades: there 18 no Gmterprovincial ones. 

MR. POLLOCK: What about the 
construction industry? 

MR. W. FRAM;: There "are mniany , 
many in the ‘construction Gndustry. mnere are 
Diumberss, electricians in certain areas, 
bricklayers, I know in Toronto have them. 

THE COMMISSIONER: Have what? 

MR. W. FRAM: A schedule which 
sets out minimum wages. 

THE COMMISSIONER: Prescribed 
under this Act? 

MR. W. FRAM: Presctribed? under 
the Industrial Standards Act and in the 
residential construction field that is the 


only - I say this out of all respect to my 


few good friends in that field - the Industrial 
Standards schedules that do exist are the only 
thing which helps maintain a decent level 


of wages and helps to control the fly-by-nighter. 
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THE COMMISSIONER: What is the 
level that they control in the matter of the 
barbering? 

MR. W. FRAM;: iheye actually 
control the price per hair»cut, the minimums 

THE COMMISSIONER: I was 
wondering what the minimum was? I know what 
the maximum is. 

MR. W. FRAM: I think the 
minimum is what most of them charge now, at 
the moment $1.75 or $1.50 possibly. The 
minimum is what most charge. 

MR ple FF RAM 3 Theréehs ralso 
the percentage that the working barber has 
to receive whichPis jlaildadewn Under the 
sehedules 

MR. W. FRAM: Hom se xamp le , 
using the bricklaying industry inthe residential 
construction industry. Lune :schemuleuthere is 
extremely useful and the rates under the 
schedule are the same rates as pertain under 
the collective agreement applying to residential 
bricklayers. However, there 1s relatively 
Little actual organization of residential 
bardekska y.e wes. There are many non-union ones, 
there are many ostensible union members who 
will casually help for a non-union employer 
so that the schedule is extremely important 
to-uanbonizationm in rthatyaiiie ich butt hess ame 


people of course, the union, and employers who 
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evemdesiroussaof ,neayfratciviliged orcmoral* code 
of behaviour in the industry are those who 
sit on the advisory committee and they do 
enformcegm@aschest theymere ablestndéerethévact , 
they do their best to enforce the minimum wage 
requirements and Saturday work requirements, 
eu cetera, so THAt Cheneuls 4 Brent helip ain 
that. area.given to organization of labour. 

MAL ePOLEOCK: Thank you very 
much. Thank youjlMro Framy Sr: It was an 
excellent preparation. 

THE COMMISSIONER: it has been 
S privitege, Mr, Fram, to get the, benefit. of 
your knowledge. You may hear from us later. 

MR. Lao PRAMS Thank you very 
much. Apropos of what my son just talked 
about, I was rather amuzed by this chap, 
Lorenzo, you have probably read about it. 

MR. PORLOCK: Do you want 
Phas On une record? 

Mi. “lL. PRAM: No, it is not 
Wibellous, L am simply quoting — an which he 
made an appeal to the manpower committee saying - 
this is the general thought that he tried to 
convey - that in immigration it should not 
be a matter of concern to get immigrants from 
Italy but rather let us get them from the 
country, these people want to work, wages 
are unimportant, they want to work and let us 


get them in from the villages and country 
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communities and not from the town because there 
they are concerned with economics - they want 
to be paid, or words to that errect. Md ola t= 
an indication of the need for an -efreccvive 
control where immigrants can be exploited. 
This ie the. point. 

MR. POLLOCK: Thank you again, 
gentlemen. 

This Commission is adjourned 


until 10:00 o'clock tomorrow morning. 


we=Adjournment until 10700 a.m., Apri? 19th, 1967 
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